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Check up 


Try to form a mental picture of the company which is selling you 
lubricants. 


Yes No 
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Check items on blank below. 


Is it entirely dependable? 

Has it a wide choice of crude? 

Does it control every process of refining, handling and manu- 
facture? 

Has it adequate and efficient shipping facilities? 

Does it handle products from well to purchaser? 


Has it thousands of tank cars on all the railroads of the country? 


Does it maintain warehouses at all important centres? 


Has it a fleet of motor vehicles for local delivery? 

Has it huge stocks of lubricants of all kinds on hand at all times 
all over the country? 

Are the oils of high grade, of constant quality, fully able to meet 
your varying requirements ? 

Can the seller supply all your lubricating needs, and also your 
burning oils? 

Can the seller supply you with unstinted engineering service 
through experienced and capable lubricating engineers? 


If your checks show all “Yes’s” you are buying from a “good” 
Company. 


If there are a number of “No’s” it will pay you to investigate 
what The Texas Company offers—for the above is a skeleton of 
some of the things which are earning a very high regard for 
Texaco lubricants in the Electric Street Railway field. 


When do you want to take it up with us? 


THE TEXAS COMPANY 


Texaco Petroleum Products 


17 Battery Place, New York City 
OFFICES IN PRINCIPAL CITIES 
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Euclid Avenue, Cleveland, showing Union Metal 
Heavy Duty Poles supporting the lighting units, 
the trolley span wires, and the trolley feeder lines. 








‘Selling Better 
Transportation Better”’ 





tion better’ is the developing and maintaining of a friendly 
public,” says the editor of the Electric Railway Journal in a 


recent issue. 


Pp ERHAPS the most important step in ‘selling better transporta- 











Many factors enter into the development of friendly public relations, 
and not the least of these is the problem of poles. In Cleveland, the 
Cleveland Railway Company is building good will through the in- 
stallation of attractive Union Metal Fluted Steel Poles as well as by 
more obvious means. ‘These poles, used jointly by the railway com- 
pany and the city, have reduced the number of poles along the curb- 
line and have substituted an ornamental pole for the old ungainly type. 













The result here, as everywhere, has been that good will has accrued 
to the railway company—and to the city itself. Not only the adjoin- 
ing property owners but also the general public has been pleased. In 
addition, over a period of years, this investment will more than pay 
for itself due to the durability and negligible upkeep expense of Union 
Metal poles. 
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Union Metal Design No. 4271 
with General Electric Form 
23-B lantern as used in 
Cleveland, Ohio. Over-all 
height, 24 feet. 


METAL MANUFACTURING CO. 








General Offices and Factory, Canton, Ohio 


Branches —New York, Chicago, Philadelphia, Cleveland, 
Pittsburgh, St. Louis, San Francisco, Los Angeles, Jacksonville. 


UNION METAL 


DISTRIBUTION AND TRANSMISSION POLES 
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Giving safety without waste 


Crane Co. is in a position to fill practi- discharge capacity, small blow-down of 
cally every demand for safety and relief pressure, the least possible loss of steam, 
valves required under the A. S. M. E. _ promptseating without chatter, and elim- 
boiler code. inates wire drawing. 


More, it is in a position to supply such _ Both pop safety and relief valves may be 
materials for steam, oil, gas, or air,to give _ had with outside spring and yoke, to keep 
absolute safety with the minimum waste. _ the main spring from deteriorating under 


A patented self-adjusting auxiliary disc high temperatures. 


and spring, with which most Crane pop Send a request for full information on 
safety valves are equipped, gives a high _ this group of Crane materials. 


CRANE 


Address all inquiries to Crane Co., Chicago 
GENERAL OFFICES: CRANE BUILDING, 836 S. MICHIGAN AVENUE, CHICAGO 
NEW YORK OFFICE: 23 W. 44TH STREET 
Branches and Sales Offices in One Hundred and Sixty-six Cities 
’ National Exhibit Rooms: Chicago, New York, Atlantic City, San Francisco, and Montreal 
Works: Chicago, Bridgeport, Birmingham, Chattanooga, Trenton; Montreal, and St. Johns, Quebec; Ipswich, England 
CRANE EXPORT CORPORATION: NEW YORK, SAN FRANCISCO, MEXICO CITY, HAVANA 
CRANE LIMITED: CRANE BUILDING, 1170 BEAVER HALL SQUARE, MONTREAL 
CRANE-BENNETT, LTD., LONDON 
Cif CRANE: PARIS, BRUSSELS 
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the Editor 





Tuis issue of Pustic Utinitres Fort- 
NIGHTLY appears in its new, enlarged 
and (the Editor trusts) improved form. 

* * 
IN its purpose to be of the greatest 
possible interest and helpfulness to the 
executives of public utility corporations, 
several new editorial features have been 
added, and others are to be added in 
the succeeding numbers. 

* * 
DurinG the past few weeks substantial 
gains have been made in the circulation 
of the magazine—so substantial, in- 
deed, that the Editor must conclude that 
the important utility heads in this coun- 
try believe that the publication meets a 
real and a growing demand. 

* * 
IN its new typographical dress, PuBLic 
Utitities FortTNIGHTLY conforms to 
the standard magazine size—which is 
the most convenient size to hold in the 
hand and the most convenient for 
reference purposes in bound form. 

* * 
Anp as a reference work, in bound 
form, the magazine is of special and 
unique value—as the bound volume in 
the offices of many of the most promi- 
nent utility executives in the country 
attest. 


* 


To get evidence that his magazine is 
not only of interest, but also of prac- 
tical value to his readers, is one of the 
inspiring compensations of an editor. 
In this particular form of compensation 
this particular Editor is becoming in- 
creasingly well-rewarded. 


* * 


Tue latest tribute of this kind comes 
from the southeastern division of the 
National Electric Light Association, 
which asks permission to reprint in 
pamphlet form an article by our own 
Mr. Francis X. Welch, entitled ‘“Mer- 
chandising by Public Utilities,” which 
appeared in our December 13th issue. 


VI 


Of course, our reply was, in effect: 
ae * 

Tuts is still another form of service 
which this magazine is rendering—and 
expects to continue to render—to 
the public utility organizations of the 
country. a 


* 


* 
Here is the kind of letter that starts 
the Editor’s day off with a smile: it 
comes from Mr. R. W. Perkins, Presi- 
dent of the Eastern Connecticut Power 
Company. He says, in part: 
& * : 
“Pusiic Utinities ForTNIGHTLY has 
always carried information of great 
value and interest, especially to our 
attorneys. It seems to me that the 
new form in which they are now pre- 
sented wiil cause them to make an 
appeal to the company executives as 
well. I find this quite true in my 


own case.” x * 


THE above commentary brings special 

gratification to the Editor, as it comes 

from just the type of utility executive 

for whom this magazine is designed. 
* * 


THE decisions of the courts and of the 
State Commissions, as officially record- 
ed in this issue of the magazine, are of 
unusual interest and significance; they 
treat of several important phases of 
public utility regulation, including the 
powers of states as affected by Federal 
powers or restrictions, bus operation by 
a subsidiary of a railway, restrictions 
on telephone use, diversidn of gas, and 
rates for artificial and natural gas. 
* * 


For instance, in the Lehigh Valley 
Railway Case (on page 209), the Su- 
preme Court of the United States has 
announced principles governing Com- 
missions in ordering the elimination of 
dangerous grade crossings by railroads 
when the questions of impending bank- 
ruptcy and interference with interstate 
commerce are raised. Procedure on 
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“PROUDFIT” 
Meter Indexing Binders 


Adapted for 
Gas_ Electric Water Companies 
FOR METER READING 


DURABLE 
EASY TO OPERATE 
SHEETS HELD SECURELY 


Covers of Fibre, Aluminum, Leather or Canvas. 
Easy opening for removal and insertion of sheets. 
Made in several stock sizes, also can be made in 
special sizes to fit any size or style of meter sheet. 


Binders so constructed that they will hold a very 


few sheets and can be expanded to hold several 
hundred. 


The Proudfit Loose Leaf Co. 


GRAND RAPIDS, MICHIGAN 


SALES OFFICES IN ALL PRINCIPAL CITIES OF THE UNITED 
STATES AND FOREIGN COUNTRIES 
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appeal in such cases is also given at- 
tention. 

* * 
Tue much discussed question of dis- 
regarding a corporate entity and deal- 
ing with the forces back of the cor- 
porate organization is considered by the 
California Commission (see page 193) 
as an incident to the granting of author- 
ity for motor carrier operation by a 
company subsidiary to the Southern 
Pacific Company and the discontinu- 
ance of trains in territory to be served 
by the motor transportation company. 

* * 
TELEPHONE company officials will be 
interested in the ruling by the Penn- 
sylvania Commission (on page 221) on 
the right of a storekeeper to permit un- 
limited use of his phone by customers, 
instead of installing a coin box. An- 
other decision of interest to telephone 
men is that of the New York Commis- 
sion (page 224) on the question of 
directory listing for tenants of a sub- 
scriber who operates a private branch 
exchange in his office building. 

* * 
Gas utilities frequently face the prob- 
lem of dealing with consumers who 
apparently have diverted gas through 
by-passes. This situation is met by the 
Pennsylvania Commission in disposing 
of a complaint against discontinuance 
of service for theft of gas (page 228). 
Two other opinions affecting gas com- 
panies are those of the Springfield Gas 
Light Co. (page 229), and the Logan 
Gas Co. (page 232), in both of which 
rate-making problems are passed upon. 
Heating quality of artificial gas is also 
considered in the former case. 

* * 
Att of these opinions, of course, to- 
gether with other cases involving Com- 
mission regulation, will be reprinted in 
permanent form in the bound volumes 
of Public Utilities Reports. 

* * 
To serve as a medium of information 
between the State Commissions, widely 
scattered as they are; to disseminate 
knowledge concerning their problems, 
not only among the Commissioners 


EDITOR (continued) 


themselves, but also among the execy- 
tives of the utility corporations and 
others, and to carry the official deci- 
sions, orders and recommendations of 
the Commissions, is one of the most 
important objectives of this magazine, 
And a definite objective it is. 
* * 


Tuat this objective is being attained 
is evidenced more and more as the 
magazine grows and acquires reputa- 
tion and authority. 

* * 
HENCE it is with pride that the Editor 
finds in his morning mail a letter like 
this—from Mr. C. V. Wood, President 
of the Springfield (Mass.) Street Rail- 
way Company. He writes, in part: 

* ok 
“THE vastness of the public utilities 
field of today, covering as it does the 
distribution of electricity, water, gas, 
transportation by water, rail, and even 
through the air, necessitates regulation 
wisely directed. It seems to me that 
the knowledge disseminated by Pustic 
Utitrries FortNIGHTLY has done a 
great deal towards bringing about more 
intelligent regulation. This convenient 
manner of obtaining decisions rendered 
in all parts of the country must be of 
great value, not only to the members 
of Commissions whose duty it is to 
protect the interests of the people who 
are so vitally affected, but also to 
executives, engineers, accountants, at- 
torneys, and others. 1 find that the 
intricate problems of operation, valua- 
tion, taxation and depreciation are well 
covered and I can heartily recommend 
the magazine to anyone who is con- 
nected with the public utilities field.” 

* * 


Ir seems probable that by the time the 
next issue of Pusiic Utivities Forrt- 
NIGHTLY goes to press—exactly two 
weeks hence—some important matters 
that are now under consideration will 
have come to a head and will become 
available for publication. 
. * 
THE next issue will be published on 
February 7th. 
—Tue Epiror. 
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A dramatic impetus was given to the demand for trans-continental transporta- 
tion facilities by the first discovery of gold in California, 1848. 





The New York Stock Exchange made its first move to become a world 
market by inaugurating plans for handling foreign stocks, 1927. 





The Interstate Commerce Commission proposed to Congress that the railroads be 
forbidden to own coal properties beyond those necessary for their fuel; 1907. 








The corner-stone of the electric light industry was laid when EDISON took out 
his first incandescent light patent, 1880. 





The first commercial! telephone exchange in the world was opened at New Haven, 
Conn., with a switchboard of eight connecting lines, 1878. 





The House Committee on Rivers and Harbors listened to the plan of the Secre- 
tary of Commerce for 10,000 miles of waterway for the middle west, 1926. 





The Lackawanna Railroad conducted its first tests of radio communication on 
moving trains, 1914. 











The first paid press dispatches were sent across the Atlantic by radio, thus mark- 
ing a new era in utility service, 1907. 








CD FEBRUARY G9 





The first telephone exchange in Nevada was opened at Virginia City, 1882. 
First screw steamship propeller patented, 1838. 





The water supply of Rome was increased by a 38 mile aqueduct, built at a cost 
of $8,000,000 and the labor of innumerable slaves; 144 B. C. 





Trans-Atlantic radio stations were opened to the public for the transmission of 
messages between the United Kingdom and the principal towns in Canada; 1908. 





The Interstate Commerce Commission was created, 1887. 
Plan now for the Middle-west Geographic Division Convention, April 24, 1929. 





Shippers of Greece first sought protection by following celestial and geographical 
charts devised by ANAXIMANDER of Miletus, 570 B. C. 





Money, as a medium of commerce, is first mentioned in Genesis XXIII, when 
ABRAHAM purchased a field, 1860 B. C. 














The first patent for an electric telegraph was taken out by COOKE and WHEAT- 
STONE, of London, and by SAMUEL F. B. MORSE, of the U. S., 1337. 











(49) 




















ission 


—SrEE PaGE 100 


. WHITSELL 


S 
s 
© 
2» 
Ss 
~ 
‘8 
= 
5 
> 
cs 
o8 
ml ‘> 
= 
8 
S 
© 


Drawing by Abell Sturges 





























Public 
Uulities 


FORTNIGHTLY 


Vot. III; No. 2 


JANUARY 24, 1929 


The PUBLIC UTILITIES AND THE PUBLIC 


set the Spirit of Saint Louis 

safely down in the field of La 
Bourget, after his history-making 
flight over the Atlantic, there has 
been a marked and universal increase 
in the interest in aviation. We are 
becoming “‘air-minded.” 

Unquestionably this is a progres- 
sive and laudable attainment, but it 
must be tempered by common sense, 
particularly in the field of utility air 
service. The fact that aviation is 
the vogue, is not an excuse for per- 
mitting pell-mell competition of air 
carriers under the impression that we 
are encouraging the science of flying. 
That is the surest way, indeed, to 
hamper its development. Cut-throat 
competition is just as suicidal to air 
carriers as it is to busses, trains, and 
other unfortunate examples we have 
witnessed. 

Commercial air service to develop 
soundly and successfully must be reg- 
ulated scientifically just as every oth- 
er type of utility is regulated, and 


- since Colonel Lindbergh 
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now is the time to do it before the 
air is cluttered up with a legion of 
adventures flying junk and death- 
traps and claiming priority rights that 
will take the courts years to untangle. 

The Pennsylvania Commission has 
pointed the way. Some months ago 
the Gettysburg Flying Service, Inc., 
convinced that body that it could 
serve the public in the vicinity of the 
historic battlegrounds by furnishing 
a taxi service. Authority was given 
and the plan has apparently succeeded 
because now others want to enter the 
field. But there is not enough busi- 
ness for two companies in Gettysburg 
and the Commission refused to au- 
thorize a competitive service, saying: 


“The Commission recognizes that 
the policy of the nation and state is 
to foster and encourage aviation. 
The facts in this case, however, are 
in the opinion of the Commission 
convincing that in a community such 
as Gettysburg the creation of un- 
necessary and destructive competition 
could not and would not be a con- 
tributing factor in the development 
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of commercial flying in Pennsylvania, 
but would be a decided hindrance to 
its development. Common carrier 
transportation by air craft must be 
developed for some time at least by 
and through private enterprises which 


should not be required to struggle for 
an existence in the commercial field 
under conditions as existing in this 
case.” 


Re Battlefield Airways, Inc., App. No, 
269. 


The Resale of Electric Current by Landlords 


ie right of a landlord to buy 
electricity at power rates for re- 
sale or redistribution to his tenants is 
a matter that has been causing consid- 
erable recent agitation. 

The owner of Sixty-Seven South 
Munn, an apartment house in the city 
of East Orange,, New Jersey, applied 
to the Public Service Company for 
the installation of a master meter. It 
was the plan of the landlord to install 
meters for resale of current to the 
tenants. The New Jersey Board 
pointed out that the tenants would get 
little if any benefits from this ar- 
tangement, whereas the utility would 
be deprived of the profits from retail 
business which it could otherwise 
have. This loss would possibly be re- 
flected in an increase in the unit cost 


per customer in supplying service to 
remaining patrons, thereby adversely 
affecting the general public. 

The Board refused to order the 
utility to install the meter, stating 
that any plan or method which would 
take from the state the power to con- 
trol the rates and service between the 
public and the utilities is opposed to 
the policy of regulation adopted by 
the state and would not be permitted. 
The Board made a distinction in its 
ruling favoring the owners of hotels 
and office buildings furnishing cur- 
rent as part of the rent charge. Re- 
distribution by the landlord under 
such circumstances was said to be per- 
missible. 


Sixty-Seven South Munn, Inc. v. Public 
Service Electric & Gas Co. 


Scenic Beauty as Well as Water Power Is a State Asset 


vad be goes without saying that Colo- 
rado’s climate and scenery are 
and doubtless will continue to be in 
the future its greatest and most inval- 
uable assets,” said the Commission of 
that state in denying an application 
for a preliminary certificate to consid- 
er the hydroelectric development of 
the famous Royal Gorge. “It is im- 
possible to place a money value on 
them. All reasonable care and cau- 
tion should be exercised to avoid the 
impairment of the scenic beauty of 
this state, particularly such an out- 


52 


standing feature as the famous Royal 
Gorge. Therefore, we doubt wheth- 
er the public convenience and neces- 
sity requires the contemplated project 
so constructed and operated as to di- 
vert all of the water but 50 cubic feet 
per second or any comparable amount 
from the gorge, even though the peo- 
ple of the state of Colorado might 
conceivably buy their electrical energy 
from the applicant at a trifle less than 
it would otherwise cost. We doubt 
seriously whether the public conven- 
ience and necessity would require any 
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project if the greater part of the wa- 
ter is to be taken from the gorge in 
low water stages or if all of it is to be 
diverted during the night, even 


though none is taken out during the 


‘ day.” 


Re Public Service Co. Application No. 
1005, Decision No. 1961. 


The Depreciation of Natural Gas Plants 


ATURAL gas wells only have so 

long to live. A calculation of 
this lifetime makes the problem of 
computing depreciation somewhat dif- 
ficult for a natural gas company. In 
a recent rate dispute between the city 
of Pittsburgh and a natural gas com- 
pany there was some difference of 
opinion as to whether the so-called 
straight-line or sinking-fund method 
should be used to calculate the depre- 
ciation reserve. The Pennsylvania 
Commission said: 


“The above is only of academic 
importance as any computation of 
annual depreciation on a life basis 
either on ‘straight-line’ or ‘sinking- 
fund’ formula, leads to either a con- 
stant or increasing annual payment 
during the remaining life of the prop- 
erty. With a natural gas property, 
however, facing a declining produc- 
tion and revenue, an annual deprecia- 
tion and amortization allowance that 
is related to the annual production 
and sale of gas, appears to best satis- 
fy the requirements of the business.” 


Pittsburgh v. Equitable Gas Co., Com- 
plaint Docket Nos. 4538 et al. 


A Standard Rate for a Standard Utility Product 
| Ber spring the Springfield Gas 


Light Company orally applied to 
the Massachusetts Department for ex- 
emption from the calorific standard 
of 528 B.T.U. established by that 
body, and requested that the Depart- 
ment determine that 500 units be suf- 
ficient. At that time, on the advice 
of the director of the gas and electric 
division, the Department was inclined 
to the opinion that, if the company 
could make a corresponding reduc- 
tion of rates, it would be wise to per- 
mit the reduction of B.T.U. contents. 
It was pointed out that there were 


advantages are derived by the public 
in a lower B.T.U. standard with a 
reduced price, it being contended that 
the lower standard gas is a firmer gas 
and results in a more uniform quality 
at the burner. The company, how- 
ever, was disinclined at the time to 
make a reduction. The Department 
accordingly decided that unless the 
company was willing to make a pro- 
portionate rate reduction, the B.T.U. 
standard should not be decreased in 
the absence of a public hearing giving 
an opportunity to customers affected 
to be heard. 


many gas engineers convinced that, Re Springfield Gas Light Co. D. P. U 
in the making of certain types of gas, 3223 3280. te oe 


> 
When Power Contracts Are Assignable 
A® electrical distributing company latter assigned on authority of the 


in California had a supply con- Commission to another supply com- 
tract with a power company which the pany. Previous to this assignment, 
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however, there had been some differ- 
ence between the original parties to 
the contract about reduced rates, and 
the distributing company had not paid 
all of the amount due. Upon suit by 
the new supply company the distribut- 
ing company interposed as a defense 
that such a contract was not assigna- 
ble. The district court of appeals of 
California held that the contract, so 
far as shown, contained no stipulation 
against assignment, nor any provision 
which expressly or impliedly forbade 
performance by another company. 


“Furthermore,” said Judge Cashin, 
“there was nothing to show that the 
skill or other quality peculiar to the 
power company, or the nature of the 
service, was a material inducement to 
the contract—and it appears that the 
appellant, with knowledge of the facts 
and without objection, except as to 
the rate charged, accepted deliveries 
from the plaintiff and made monthly 
payments on account. Such circum- 
stances sufficiently indicate a waiver 
of objections to the assignment.” 


Pacific Gas & E. Co. v. Universal Electric 
& Gas Co. Civ. 6251, 271 Pac. 377. 


The Authority of Commissions over Municipal Plants 


( in Murray City, Utah, J. C. 
Davis, who had opened an au- 
tomobile service station recently com- 
plained to the Utah Commission that 
the city refused to furnish him with 
electricity for his business upon the 
same terms and conditions as en- 
ergy was furnished to every other 


citizen of the city. The Commission 
was compelled to dismiss the com- 
plaint for lack of jurisdiction in view 
of a decision by the supreme court in 
which it was held that municipal 
plants were not within the jurisdic- 
tion of the Commission. 
Davis v. Murray City, Case No. 923. 


When Bus Service May Be Substituted for Train Service 


t te local passenger trains of the 
Southern Pacific Motor Trans- 
port Company operating around the 
Santa Cruz district have been unprof- 


itable for some time. Recently the 
company asked the California Com- 
mission for authority to abandon 
these trains and for a certificate of 
convenience and necessity to substi- 
tute bus service through the operation 
of a subsidiary company. Competing 
bus companies already in the field ob- 
jected strenuously to the granting of 
the new certificate, but the Commis- 
sion finally awarded it on the follow- 
ing basis: 


“Where it appears in an application 
seeking substitution by a railroad 
company of branch line passenger 
service with auto transportation on 
practically paralleling highways that 
there is no carrier operating in the 
territory performing the identical 
service applied for; that the proposed 
service will be adequate, satisfactory, 
and at reasonable rates; that residents 
are desirous of and will patronize the 
proposed service; that the rates pro- 
posed will make the operation a self- 
sustaining one; that the proposed 
service will not increase the competi- 
tive situation theretofore existing be- 
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tween railroad companies and auto 
carriers then operating in the terri- 
tory; and that the result of such pro- 
posed service will be merely to permit 
the railroad, either by itself or 
through its subsidiary, to continue to 
perform a necessary service without 
financial loss to any carrier operating 
in the territory, a sufficient showing 
has been made to justify the issuance 
of a certificate of convenience and 
necessity.” 


> 


Commissioner Carr, in a vigorous 
dissenting opinion, said that the Com- 
mission should apply to a subsidiary 
bus company seeking to substitute 
abandoned rail service, precisely the 
same rules as when an independent 
company was asking authority and the 
rail carriers were protesting thereby 
giving a preference to any existing 
bus carrier able to handle the new 
traffic. 


Re Southern Pacific Motor Transport Co., 
Decision No. 20361, Application No. 13775. 


When Hydrants May Be Used for Fire Drills 


HE fire department in the bor- 

ough of Magnolia, New Jersey, 
has desired to use fire hydrants of 
the Laurel Springs Water Company 
for fire drills. In a complaint by the 
borough, it was pointed out that the 
utility had refused to permit use of 
the hyrants for that purpose. On a 
hearing before the Board of Public 
Utility Commissioners, however, the 
company denied that it had refused 
to permit the fire drills, and made it 


* 


clear that it had no intention to chal- 
lenge the right of the members of the 
fire company to use the fire hydrants 
for drills. The Board, after bringing 
out these facts, said that in all such 
cases, however, the water company 
should be advised of the time when 
the drills were to take place in order 
that it might be informed at all times 
of any unusual draft of water on its 
system. 


Commission Orders May Not Be Served on Attorneys 


M®* REAUGH was the attorney for 
the city of Flora, Illinois, in a 
recent crossing proceeding. Evidence 
on a subsequent hearing disclosed that 
while a certain order of the Illinois 
Commission had been served on Mr. 
Reaugh that no order had been served 
on the city of Flora, but that the at- 
torney had withheld any knowledge 
of it from the city and lulled it into 
security by informing the officials that 
the crossing in question would not be 
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disturbed. The Illinois Commission 
commented on this situation as fol- 
lows: “The final order of this Com- 
mission cannot be served regularly 
upon an attorney of record and the 
parties affected are not estopped from 
availing themselves of the provisions 
of the statute and may at any time 
come in and resist the enforcement of 
the order and upon a proper showing 
vacate the order. 


Department of Public Works & Buildings 
v. Baltimore & O. R. Co., No. 13867. 
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No Speculating with Utility Customer's Money 


HE Logan Gas Company, follow- 

ing out a progressive and con- 
structive policy to assure a future 
supply of natural gas, leased nearly a 
hundred thousand acres of untested 
field, by the terms of which lease the 
company is given the exclusive right 
to enter upon the premises and test for 
gas and oil and to remove them if dis- 
covered. Ina recent rate proceeding, 
the Ohio Commission was asked to 
value these leases as useful property 
for rate making. The Commission in 
denying this request said: “In all 
fairness to both the company and the 
affected public this is a proposition 


which demands close scrutiny on the 
part of the regulatory body. Grant- 
ing that a forward looking policy is 
commendable and that a future sup- 
ply of gas should be assured, if pos- 
sible, common sense alone would 
seemingly deny any public service 
company the right to pyramid its re- 
serve holdings at will and compel cur- 
rent users of a commodity to assume 
the financial burden entailed when it 
is certain that little, if any, of the 
additional acreage will ever benefit 
them.” 


Re Logan Gas Co. Advanced Utility Rate 
Proceeding Nos. 189-192. 


A Quick Way to Stop Unlawful Motor Service 


o he was considerable evidence 
that Ralph Wright and Walter 
Tucker, a copartnership, doing busi- 
ness as Wright & Tucker, were oper- 
ating a motor freight business for 
hire without any authority between 
Georgetown and Danville, Illinois, 
and intermediate points. The Illinois 
Commission dismissed the complaint, 
however, stating: “As the Commis- 
sion construes the evidence in this 
case, there is not sufficient evidence 


upon which to base a recommendation 
by the Commission to the Attorney 
General, inasmuch as the complainant 
has a complete remedy in the premises 
in the circuit court by injunction or 
prosecution for penalty for violating 
law in operating without a certificate, 
a proceeding that would be necessary 
in any event if the Commission rec- 
ommended it. 


Georgetown Transp. Co. v. Wright, No. 
18477. 


Stop-Over Privileges on Interstate Busses 


HENEVER anyone in Pennsyl- 

vania buys a ticket to some 
point outside of the state from the 
Purple Stages, Incorporated, a bus 
company engaged in interstate com- 
merce, he must sign an agreement 
that he will continue his journey 
within forty-eight hours should he 
elect to exercise a stop-over privi- 
lege within the state. The Reading 
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Company thought that this was a 
subterfuge to invade the field of in- 
trastate transportation. Accordingly, 
for the purposes of a test case it had 
one of its employees buy a ticket at 
Reading, Pennsylvania, for New 
York city. The passenger left the 
bus at Allentown, Pennsylvania, and 
did not continue his journey. 

Upon complaint, the Pennsylvania 
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Commission conceded that the mere 
fact that the business of the bus com- 
pany purported to be entirely inter- 
state commerce and that passengers 
were required to pay a fare to a point 
outside of the state did not determine 
the character of the business. It was 
said that passengers should be per- 
mitted to leave the vehicles only un- 
der such reasonable limitations as 


would probably not result in the con- 
duct of an intrastate business. How- 
ever, in view of the comparative dis- 
tance from Reading to Allentown 
and from Allentown to New York 
city it was felt that the action of the 
bus company in permitting the stop- 
over was not unreasonable. 


Reading Co. v. Purple Stages, Complaint 
Docket No. 7779. 


The Special Status of Telegraph Companies 


te Florida Commission has no 
authority to tell a telegraph 
company where it should locate its 
stations, according to the recent pro- 
nouncement of the supreme court of 
Florida. The Commission attempted 
to require the Western Union Com- 
pany to install a station in or near the 
business center of Apopka, Florida. 
The court conceded that the statute 
gave the Commission authority to tell 
other common carriers where to locate 
terminals, but distinguished: such car- 


riers from telegraph companies as 
follows: “By the very nature of the 
subject-matter of regulation, tele- 
graph companies cannot be regulated 
by the same rule, mode, or prescrip- 
tion that railroads and other common 
carriers are regulated. The nature 
and character of the service per- 
formed is different; the manner in 
which it is performed is different in 
many respects.” 


State ex rel. Wells v. Western U. Teleg. 
Co., 118 So. 478. 


Proper and Improper Applications of “Reproduction Costs” 


iy a recent rate dispute between the 
city of Pittsburgh and the Peoples 
Natural Gas Company there was con- 
siderable difference of opinion as to 
the proper application of reproduction 


cost. Although no final decision was 
made on the question, the Pennsyl- 
vania Commission discussed this dif- 
ference as follows: “Engineers for 
the complainant proceed on the the- 
ory that the property is to be repro- 
duced at current prices under present 
conditions and on the basis of whole- 
sale construction. They exclude from 
their estimate the cost of dry holes. 
They include certain previously used 


gas well equipment at prices of sec- 
ond-hand material rather than at cost 
new, substitute the cost of less costly 
steel for cast iron piping actually in 
use and exclude as nonused or useful 
certain dwellings built in remote sec- 
tions and occupied chiefly by em- 
ployees of the respondent company. 
Engineers for the respondent proceed 
on the theory that the property should 
be reproduced at current prices under 
original rather than present condi- 
tions and by the method of piece-meal 
construction, and include the esti- 
mated cost of dry holes.” 


Pittsburgh v. Peoples Nat. Gas Co., Com- 
plaint Docket Nos. 4542, et al. 
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Higher Courts Cannot Review Fact Findings of Lower Courts 


-_s city of Wichita contested a 
proposed advance of bus rates 
before the Kansas Commission. That 
body ordered an increase over a previ- 
ous 5-cent fare with the understand- 
ing that a new motor bus company 
would be organized consolidating all 
existing lines making necessary in- 
vestments on expenditures to give the 
Wichita public an efficient motor 
transportation system. The district 
county court examined the evidence 
and found that the rates ordered by 


the Commission were excessive and 
unreasonable. Whereupon the matter 
was appealed to the supreme court of 
Kansas, and the appellants asked that 
the whole matter be examined by the 
highest court. Judge Dawson, speak- 
ing for that court, said that the high- 
est court had no authority to go be- 
hind the conclusions of facts reached 
by the lower court based upon compe- 
tent evidence. 

> ee v. Hussey, No. 27970, 271 Pac. 


A Common Fallacy about the Taxation of Utilities 


<4 great many city managers,” 

says a gentleman from Indi- 
ana, “operate their own public utili- 
ties, with the results that the profits 
go back to the city and help lighten 
the tax burden.” If he is correctly 
reported he added to that: “One city, 
by the operation of its utilities, is en- 
tirely tax free.” 

To be free from taxation seems to 
be a life-long desire; but attempts to 
escape taxation are as futile as was 
Ponce de Leon’s search for the foun- 
tain of perpetual youth. As long as 
it is necessary for the city or state or 
nation to expend money for govern- 
mental purposes, there is no possibil- 
ity of the elimination of taxation. 
All the politicians can hope to do is 
to shift the burden from one class of 
citizen to another, or to camouflage 


the process of collecting the money by 
raising it indirectly instead of by 
direct levy. 

If it costs a city $1,000,000 to run 
its government, and that city makes 
$1,000,000 a year profit out of one 
or more public utilities which it owns, 
and applies that profit to the payment 
of its expenses, its citizens do not es- 
cape taxation. Their tax bill amounts 
to $1,000,000 no matter how it is col- 
lected. If this amount of money is 
raised by direct levy in a tax roll, the 
bills of those who take the utility serv- 
ice could be $1,000,000 less. 

The only way taxation can be re- 
duced is by reducing the expenses of 
government. The only way citizens 
can be tax free is by having a govern- 
ment that costs nothing. 


Why Utility Companies Cannot Contribute to Charity 


DS preg upon retiring from 
the office of sheriff, recently 
took the public into his confidence by 
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issuing a statement that showed the 
total amount of money he had re- 
ceived on account of salary and fees 
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and the amount which he, as a poli- 
tician, had deemed it advisable to pay 
out for various purposes. Among his 
expenditures were certain amounts 
contributed to very worthy organiza- 
tions and commendable enterprises. 
A politician, it seems, to be success- 
ful, must be freehanded. 

That is one important difference 
between a politician and a public util- 
ity company. 

Utility companies are not required 
or permitted to charge to operating 
expenses contributions to enterprises 
not connected with the business, no 


matter how praiseworthy those enter- 
prises may be. Utility companies are 
not even allowed to subscribe money 
for the support of the most worthy 
charitable organization, as an expense 
of the business. Stockholders may 
subscribe as individuals but the com- 
panies themselves cannot do so, if 
they expect to pass the expense along 
to the rate payers. 

Rate payers may support any char- 
ity they please, but they cannot be 
forced to contribute indirectly by 
company subscriptions. 


When a Utility Is Not a Utility 


HE moment a company ceases to 

be a public utility, at that mo- 

ment the State Commission’s control 
over its activity ceases. 

A California water utility recently 
got the consent of the California 
Commission to sell the company’s 
properties to a municipal district. 


There was some question as to how 
the proceeds of the sale should be dis- 
tributed. The Commission said that 
after the authority for the transfer 
had been granted the Commission had 
no power over the disbursement of 
monies received from the sale to the 
company’s creditors or stockholders. 


Who the “Lobbyists” Really Are 


| perry of the Congressional Rec- 
ord often come across remarks 
on lobbying. The dictionary defines 
a lobbyist as “a person who solicits 
members of a legislature for the pur- 
pose of influencing legislation.” 
There does not seem to be anything 
out of the way in this; but when the 
term is used by a United States 
Senator, it seems to have a somewhat 
specialized meaning. When a Sena- 
tor for example, twits a colleague of 
voting for a measure favored by a 
lobby, he is not seeking to sprinkle 
his brother with attar of roses. If 
one follows the debates in the Senate 


closely, he finds that bills are favored 
or opposed mainly by two classes of 
persons—by “lobbyists,” in the Sena- 
torial sense, on the one hand, and by 
“public spirited citizens of high char- 
acter,” also in the Senatorial sense, 
on the other. Both seek to influence 
legislation by conversation with the 
members of the legislative body. 

How are we to tell which is which? 

The answer seems to be that a 
“lobbyist” is one who is for legisla- 
tion we are against and against legis- 
lation we are for. A “public spirited 
citizen of high character” is the citi- 
zen who is on our side. 
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Public Vs. Private Welfare 


N important part of this coun- 
try’s policy of utility regulation 
is the protection from unwarranted 
competition. But this policy is not 
permitted to stand in the way of 
progress. When far-sighted individ- 
uals discover a new way of doing an 
old service, the existing utility must 
keep pace with the times or lose the 
protection of its monopoly. 
Mr. J. C. Allison, for example, was 
a large cotton producer in Southern 
California, well acquainted with the 
agricultural resources of territory 
tributary to San Diego both in the 
United States and Mexico. Mr. Al- 
lison considered the expense of haul- 
ing merchandise from the warehouses 
back in the city out to the ships in 
the harbor. He conceived the idea of 


eliminating this expense by leasing 
the strips of tideland along the bay 
shore from the city and erecting 
warehouses that would permit the 
loading of ships moored along their 
sides. The project had the unquali- 
fied endorsement of the Chamber of 
Commerce, the city council, and the 
Board of Harbor Commissioners. 
But the operators of existing ware- 
houses objected. 

There was evidence moreover that 
the new warehouses would be well 
patronized and the volume of out- 
bound traffic from the port would be 
greatly increased. The California 
Commission wisely granted the au- 
thority sought—with the observation 
that its duty was to determine what 
would be for the public welfare only. 


Reserve Funds for Meeting Unforeseen Contingencies 


AS utilities, particularly those that 

deal with natural gas or mixed 
gas, are frequently confronted with 
the problem of meeting expenses con- 
nected with adverse weather condi- 
tions. In a recent rate case before 
the California Commission the fol- 
lowing remedy was suggested: “It 
is apparent from the discussion above 
that gross revenues will fluctuate con- 
siderably from year to year, depend- 
ing upon weather conditions, with a 
resulting marked effect upon yearly 
net revenue available for return. It 
would seem that the most effective 
method of stabilizing net revenues so 
that a fairly uniform return might be 
earned through a period of years of 
varying weather conditions, would be 
by means of a reserve set up for this 


purpose, similar to the contingency 
reserve made effective some years ago 
on the Southern California Edison 
electric system for the purpose of 
minimizing the yearly variations in 
water conditions and hence in steam 
generation fuel cost. Such a step 
cannot be taken without co-operation 
from the utility involved, and we, 
therefore, suggest that these utilities 
give serious thought to the establish- 
ment of reserves impounding exces- 
sive yearly revenues in years of low 
temperature conditions, and from 
which withdrawals could be made in 
years of high temperature conditions 
with consequent lower revenue.” * 


* Re Southern California Gas Co. Decision 
No. 20448, Case Nos. 2463-2465, 2453, Ap- 
plication Nos. 13477, 12965. 





“The State Commissions 
Utility Officials” 


and a Reply 


Are Corrupting 


A Challenge 


By HENRY 


LTHOUGH the regulation of pub- 

Ait utilities by State Commis- 

sioners has been going on for 

more than twenty years, it is still a 
comparatively new movement. 

Any innovation of this nature, 
whether good or bad, is destined to 
arouse opposition. Franklin’s experi- 
ment with his kite, drawing lightning 
from the clouds, was sneered at. 
Fulton’s steamboat was laughed at 
and Fulton himself was called a fool. 
Alexander Graham Bell’s telephone 
was regarded as a plaything and the 
inventor was termed a “ventriloquist 
and imposter.” Similar illustrations 
may be cited indefinitely. On the 
other hand the critics of perpetual 
motion seem to have the better of the 
argument ; so, although there is plenty 
of evidence to show that the critic 
may be wrong, there is always the 
chance that he may be right. It is 
well, therefore, to give respectful 
consideration to what the critic has to 
say—especially if the criticism comes 
from an authoritative source. 


ucH of the talk against Public 
Service Commissions has been 
carried on by those who are unfamil- 


C. SPURR 


iar with what the Commissions have 
done and are doing; much of it, too, 
by disappointed litigants whose inter- 
ests have been adversely affected by 
Commission decisions. A good part 
of it has originated with persons who 
are hostile to private ownership and 
operation of public utilities, and who 
would, therefore, like to see Commis- 
sion regulation fail. 

Recently, however, criticism of 
these regulatory bodies has been made 
by an economist of high standing, 
Professor Philip Cabot of the School 
of Business Administration of Har- 
vard University. In an article in the 
Atlantic Monthly,* he expresses an 
opinion of Commission regulation far 
from flattering. In fact, as Chairman 
Prendergast of the New York State 
Public Service Commission said in an 
address at the New Orleans Conven- 
tion of the National Association of 
Railroad and Utilities Commissioners, 
Professor Cabot does not merely find 
fault with Public Service Commis- 
sions; he indicts them. 

Professor Cabot attempts to pal- 
liate whatever may be found out of 

*“Ethics and Politics, The Public and 


their Utilities,” in the September 1928 
issue. 
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order with the utilities as the result 
of the Federal Trade Commission in- 
vestigation—even stealing—on the 
ground that the Commissions have led 
utility men into temptation. Refer- 
ring to the managers of the holding 
companies whose methods are under 
investigation, he says: 


“It is quite generally believed, and 
often said, that their standards of 
business ethics are low. But let us 
call a spade a spade. What the pro- 
moters of the investigation really be- 
lieve ,is that these men are guilty of 
thef and they expect to prove it. 
Perh: ps they may; but if by theft we 
mean taking property which belongs 
to someone else, I make bold to assert 
that the Government has forced them 
into it by the methods of profit regu- 
lation now in use. If stealing is 
going on, the government began it.” 


By “the government began it” Pro- 
fessor Cabot evidently means the 
State Commissions, for he says: 


“Practically all the states have 
statutes establishing Commissions for 
the purpose of regulating rates and 
the quality of the service of all public 
utilities doing business within their 
jurisdiction. Their most important 
task is to determine whether the rates 
charged are just and reasonable. So 
far as rates are concerned, this is 
their whole duty. No Commission 
in the land is directed to regulate 
profit; rates and rates alone are to 
be regulated. The statutes creating 
the Commissions did not aim to de- 
clare any new principle of law, but 
merely to set up new machinery for 
administering principles which are 
older than the common law. The 
principle that prices shall be just and 
reasonable is very ancient, and it was 
for the purpose of establishing such 
rates that the price-fixing powers of 
the State Commissions were given 
them. But the Commissions have 
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gradually slipped away from this po- 
sition, and instead of regulating prices 
so that they shall be just and reason- 
able they now more commonly regu- 
late profits.” ” 


Thus the basis of the-indictment 
against the Comunissions is that they 
have, without authority, laid their 
hands on utility profits, thus inflicting 
a grievous wrong on the owners, tak- 
ing away something that belongs to 
them, confiscating their profits—or 
stealing them—if one wishes to tell 
the story in strong language. 


T would only confuse the issue to 

discuss the academic question 
whether Professor Cabot’s theory of 
price regulation or the one of which 
he complains, as applied to public util- 
ities, is supported by the better rea- 
son. It may be that the reasonable- 
ness of rates should be measured by 
the value of the service, or what the 
traffic will bear, chastened by such 
competition as utilities are undoubted- 
ly subject to, rather than be deter- 
mined with reference to the cost of 
producing the service, including a rea- 
sonable return to investors. Whether 
Professor Cabot is right or wrong 
about that is, however, beside the 
point. 

When one aims the shaft of crit- 
icism at the State Commissions for 
applying what has come to be known 
as the American theory of regulation, 
he must consider the laws under 
which the Commissions act, as those 
laws are written. The Commissions 
cannot be blamed for what the laws 
ought to be. Professor Cabot would 
not dispute that. His bill of particu- 
lars against the Commissions is that 
they have adopted the reasonable re- 
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turn or profit basis of rate making on 
their own hook. He says no Commis- 
sion in the land is directed to regulate 
profits. The reasons by which his 
view is s‘stained, he declares, are 
somewhat technical. They are not 
set forth in his articlé but he offers 
to break a lance with any man in their 
defense. It is to be hoped that some 
one will be found to enter the lists, 
for it may be that the laws governing 
Commission action have been misun- 
derstood. 

In the meantime, let us see if we 
cannot ourselves discover whether 
there is any basis, technical or other- 
wise, for Profesor Cabot’s position 
that the Comntissions were not di- 
rected to regulate profits and thus up- 
set principles which are older than the 
common law. 


N Massachusetts, Professor Cabot’s 

own state, the Railroad Commis- 
sion in 1911 in fixing or changing 
rates of carriers was required to “give 
due regard among other things to a 
reasonable return upon the value of 
the carrier’s property.” 

How is a Commission to apply 
principles of rate making older than 
the common law in the face of such 
a statute? 

In New York state the statutes re- 
quire that the Commission, in fixing 
rates, “shall give due regard, among 
other things, to a reasonable average 
return upon the value of the property 
actually used in the public service and 
to the necessity of making reserva- 
tion out of income for surplus and 
contingencies in determining the just 
and reasonable rates.” 

Is that a principle of rate making 
older than the common law? If not, 
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how can the New York Commission 
disregard it in favor of Professor 
Cabot’s theory? 

In West Virginia the Commission 
is forbidden to reduce rates below 
a point which would prevent any pub- 
lic service corporation from making 
a net return “of 8 per centum per 
annum.” Where will one find any 
principle of rate making like that old- 
er than the common law? This at 
least forces the Commission to take 
profits into consideration in order that 
the companies shall receive the nrotec- 
tion of the statute. : 

By constitutional provision the 
New Mexico Commission in fixing 
rates for telephone and telegraph com- 
panies is required to give due consid- 
eration “to the earnings, investments, 
and expenditures as a whole within 
the state.” 

Is this not the principle of rate 
making of which Professor Cabot 
complains? And is it not ample au- 
thority for Commission action to 
which he objects? 

In many of our states the require- 
ment that the value of utility property 
and the earnings of the companies is 
to be taken into consideration in rate 
making is mandatory. In others pro- 
vision is made for valuation, without 
specifying the purpose, leaving the 
question of rate making to the discre- 
tion of the Commission. Perhaps in 
such states the use of property value 
is not made compulsory, in order to 
allow the Commission to give more 
weight to other factors. 

In no state is the Commission re- 
quired to adhere to the economic 
standard of determining the reason- 
ableness of rates and forbidden to 
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take earnings into consideration, and 
in no state could it fail to take notice 
of profits in reducing rates. On the 
question of confiscation of earnings, 
it is necessary to consider earnings. 

To say, as Professor Cabot does, 
that regulation of profits by the Com- 
missions amounts to confiscation of 
profits is begging a question which 
has long since been settled otherwise 
by the supreme court. But assuming 
that regulation of profits is the con- 
fiscation of profits, responsibility for 
it does not rest on the Commissions. 


HE statutory law of the various 

states would seem to furnish a 
complete answer to Professor Cabot’s 
statement that no Commission in the 
land is directed to regulate profits. 
The statutes are not and were not in- 
tended to be a _ re-enactment of 
economic law. They recognize an 


artificial standard set up by the courts 
for determining the reasonableness of 
rates, and that standard is that the 
rates as a whole shall be deemed rea- 
sonable when they produce a fair re- 
turn on the fair value of the property 


used or useful for the service. 
Whether that standard is wise or fool- 
ish, is not for the Commission to say. 
Since they must obey state law, they 
cannot be blamed for doing so. Even 
if the common law did not regard 
cost as an element to be considered in 
determining the reasonableness of 
charges for service—an assumption 
not admitted—the common law could 
not be invoked as the guide for Com- 
mission action in the face of statutes 
of the nature cited. 

If one examines the decisions of the 
courts he will indeed have to be tech- 
nical in their interpretation if he finds 
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any support for the view advanced by 
Professor Cabot that no Commission 
in the land is directed to regulate 
profits, notwithstanding the fact that 
the courts in appeals from Commis- 
sion decisions are dealing with the 
question of confiscation of income 
rather than reasonableness of rates. 
Speaking to this point, Commissioner 
Prendergast, in his New Orleans ad- 
dress, said: 


“It cannot be maintained that valu- 
ation of the properties of public utili- 
ties has been brought to that exact 
state of method which is satisfactory 
either to the Commissions or to the 
utilities. But it is a fact that the 
rule for finding valuation laid down 
in Smyth v. Ames was not a rule 
simply for the occasion of that litiga- 
tion, but a rule which has been con- 
stantly reaffirmed by the Supreme 
Court of the United States down to 
the present time. If the Court did 
not intend it to be a rule, why has 
it not criticized the constant recourse 
to that rule which has been made by 
courts and Commissions? The his- 
tory of valuation for the past ten 
years shows that this rule has been 
wrought into a formula and that this 
formula has been recognized by Fed- 
eral and state courts although they 
have frequently rejected the use made 
of that formula. It may be that there 
is some better formula; but no one 
has so far suggested it, and the differ- 
ence of opinion concerning valuation 
has principally hinged upon the point 
‘what is the fair value of the prop- 
erty?’ The utilities have not objected 
to the formula. They have insisted 
that fair value meant reproduction 
cost, as opposed to so-called book 
value. This formula or dogma has 
had general acceptance as a basis for 
determining valuation and was used 
in the New York courts in determin- 
ing the application of the rent laws 
enacted as part of our housing relief 
scheme some eight years ago.” 
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B™ disregarding both statutes 
and court decisions on the sub- 
ject of rate making, can it be said that 
there is any sound basis for Professor 
Cabot’s defense of possible utility 
wrong doing on the ground that state 
legislatures and not the Commissions 
have adopted the theory of regulation 
to which he objects? 

Some edge is taken off of his argu- 
ment by the fact that the utilities 
themselves have not opposed the for- 
mula. They have gone to the courts 
many times to complain that their 
profits have been confiscated, but not 
on the ground advanced by Professor 
Cabot. 

To quote Commissioner Prender- 
gast again: 


“Have profits been confiscated? If 
rates have been found to be too low, 
the electric utilities have not been af- 
flicted with any shrinking modesty in 
asking that a fair profit or return be 
allowed to them, and in most cases 
they have had substantial justice. 
Utility managers have time and again 
asserted that all they required was a 
fair valuation and a fair return. 
Given a fair return they could pay 
their fixed charges and dividends, and 
also provide for special contingencies 
and an allowance for surplus. It is 
a novel idea that the oppressive policy 
of the Commissions has forced these 
holding companies to resort to de- 
vious ways in order to secure extra 
profits from the operating companies, 
but that is exactly what Professor 
Cabot alleges. It is asserted that the 
Public Service Commissions have 
been the seducers of the virgin- 
minded managers of the holding com- 
panies. We are told that they have 
been made desperate, and forced to 
find new fields and pastures green 
from which to pluck the ripened fruit 
of managerial charges. No, this is 
not the difficulty with the holding 
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companies. The sole difficulty, and 
the public has taken cognizance of it, 
is that there has not as yet been im- 
partial inquiry to determine whether 
the evils charged against the industry 
have any basis in fact.” 


If the states have adopted an un- 
sound policy of regulation because of 
a misconception of the monopolistic 
character of the utility service—an 
asserted fact which may be here con- 
ceded for the purpose of the argument 
only—should the managers of the 
holding companies be blamed if they 
have adopted alleged unethical meth- 
ods for the protection of profits? 

This is the interesting question, 
stripped for examination, which Pro- 
fessor Cabot asks. 


HAT there may be no misrepre- 

sentation of Prof. Cabot’s posi- 
tion, let him speak for himself. He 
says: 


“When profits are regulated in- 
stead of prices, the temptation to 
carelessness, or even crookedness, in 
the handling of operating expenses 
and capital charges is very great. A 
man who has worked hard to earn a 
profit in a competitive field like the 
electric power business may be par- 
doned if he uses every weapon within 
his reach when he sees that profit 
threatened. This is the position into 
which the regulating Commissions 
have driven the public utility man- 
agers by applying old economic theo- 
ries to new conditions.” ay 

Here, for example, is a situation 
which often occurs. After years of 
work and anxiety the managers of a 
holding company may have worked 
out for one of their operating units 
a schedule of prices which suit the 
customers so well that they will buy 
the service in such quantity as to 
show a handsome profit, and to this 
schedule of prices the managers have 
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obtained the approval of the regulat- 
ing Commission. But, as things are 
now, their profit may be taken away 
from them if it happens to exceed 
what the Commission regards as fair. 
Confronted with this dilemma, can 
you blame a manager if he seeks some 
way to camouflage the position by 
introducing some intercompany profit 
into the operating expenses which, 
while increasing them and reducing 
the apparent profit, will in fact keep 
the profit of this holding company in- 
tact? No one can justify such a pro- 
ceeding by any ethical standard, but 
before we condemn those who resort 
to it we should consider who led 
them into temptation.” 


This is damning the holding com- 
pany managers with faint praise. 


Sex utility business is today con- 
ducted on a high ethical plane 
and with a real regard to responsibil- 
ity of the managers and their obliga- 
tion to stockholders and the public. 
If the record of the past is any cri- 
terion, the leaders of the great public 
utility industry will be the first to 
clean house if it is found that any- 
where in the organization ethical 
standards have been or are being vio- 
lated ; and they would probably be the 
last to interpose the alibi, if found 
guilty, that they are not to be blamed 
because they were led into temptation. 
Professor Cabot, himself, says such 
action would not conform to any ethi- 
cal standard. 

Well, if an action does not conform 
to ethical standards, by what other 
standards are we to judge whether it 
is right or wrong, commendable or 
blameworthy. 

Ethical standards are standards set 
up as a result of long experience, and 
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with such human wisdom as we pos- 
sess, for the purpose of securing the 
greatest liberty of action and happi- 
ness of society as a whole. There is 
a pretty well established ethical code 
which society expects and in many 
instances insists shall be followed. If 
a man enters another’s house and 
steals, can it be said he is not to be 
blamed if both men are law-breakers? 
The thief may appease his own con- 
science and probably does—by the ex- 
cuse that he has himself been 
wronged; but society will not accept 
that excuse. It would be too unsafe. 
So, if it should turn out that unethical 
practices have developed in holding 
company operations, the defense that 
the managers were led into tempta- 
tion by the Government will not be 
likely to be listened to. The plea that 
one who has sinned was tempted of 
the devil, has been overworked. It is 
no longer looked upon as a valid ex- 
cuse for unethical practices. 

If, however, one may regard this 
reasoning as a little too refined for 
every day use by the average man 
there is at least one ethical standard 
which the average man will stand for 
day in and day out, and that is that a 
game must be played according to the 
rules. What would one think of a 
foot ball team which tried to excuse 
off-side play on the ground that the 
rule against it did not meet with the 
approval of the team? Even among 
gamblers, cheating is not encouraged. 


HE policy of regulation to which 
Professor Cabot objects, whether 
wise or unwise, right or wrong, and 
whether framed by the states or by 
the Commissions has been in opera- 
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tion for a quarter of a century. The 
utility companies have not objected to 
it, but merely to its application or con- 
struction in individual cases. There 
has been ample time for those who 
did not like, and do not like, the mod- 
ern theory of regulation to have with- 
drawn their capital for use in other 
industries where the old rule of regu- 
lation by competition is still in force. 
Most of the money in the present util- 
ity business has been invested with a 
full knowledge of the rule or test of 
reasonableness of utility charges 
definitely established by the states and 
their Commissions and interpreted by 
the courts. Investors have been free 
to come in or stay out. They have 
chosen to enter the game under rules 
established by the Government. 
What Professor Cabot really asks is 
whether they should be blamed for 
off-side play. The answer is: Yes. 

And that reply would probably be 


the answer of the utility men them- 
selves. 

But Professor Cabot’s introductory 
statement to the effect that holding 
company operation is beneficial to rate 
payers and that “unless the State 
Commissions fail in their duty, it is 
utterly impossible for these operating 
units to demand or receive an exces- 
sive price or to earn a monopoly prof- 
it,” will be readily agreed to by those 
familiar with state regulation of util- 
ity companies. There has been no 
satisfactory evidence as yet in cases 
in which the question has arisen of 
any attempt to conceal operating prof- 
its by extortionate charges by holding 
companies to their operating compa- 
nies. On the contrary, operating 
companies as the record of many 
cases shows, generally receive serv- 
ice from holding companies cheaper 
than they could furnish it themselves, 
or get it elsewhere. 





Promissory Notes of Utilities 
Limited to 12 Months 


| bay states in which utility securities are regulated, the 

companies are allowed to issue short term promis- 
sory notes for periods of twelve months or less without 
securing Commission approval. Those notes, however, 
cannot be renewed without the consent of the Commis- 
ston, if the combined terms of the original note and the 
renewal note exceed a 12-month period. Twelve 
months is the standard limit of time for the issue of 
utility company notes without Commission approval. 














Remarkable Remarks 





Mrs. Girrorp PINCHOT 
Wife of the former Governor of 
Pennsylvania. 


Wutis K. WincG 
Editor of “Radio Broadcast.” 


Dr. Joun A. RYAN 
Professor at Catholic University, 
Washington, D. C. 


Hon. WitttAm A. PRENDERGAST 
Chairman, Public Service Com- 
mission of New York. 


Georce B. CorTELYou 
Chairman, Joint Committee of 
National Utility Associations. 


Grorce O. SQuIER 
Major-General, U. S. Army, re- 
tired. 


MattHew S. SLOAN 
President, New York Edison Co. 


Epwin C. Broome 
Chairman of the Committee re- 
cently appointed by the National 
Education Association to inves- 
tigate propaganda in the schools. 


“The O’Fallon case is important to you and to me 
because if the railroad wins, the high cost of living 
automatically will be driven higher and higher.” 


- 

“Congressmen, apparently, will not keep their hands 
off radio, although they simply do not know what 
it is all about. This proposal (the Dill Bill, to limit 
broadcasting stations to 10,000 watts), is as silly as 
one to limit the number of seats in a theater.” 


vw 
“If the rule of the Indianapolis case (of utility val- 
uations) receives general application to the public util- 
ities, the people will be compelled to recognize definitely 
that the policy of regulation has failed.” 


id 
“The first ten years of state regulation were its least 
eventful.” 


v 


“There is neither a power trust nor a power lobby. 
There has not been, nor is there today, any effort, con- 
certed or otherwise, upon the part of the utilities to 
distort or misrepresent their policies or their accom- 
plishments. Their critics have been unable to disprove 
either the statements or the statistical data embodied 
in their publications.” 

* 
“The American Telephone and Telegraph Company 


spends $15,000,000 a year on research and em- 
ploys 4,000 specialists.” 


* 


“For every form of utility service there exists one or 
more substitutes, though seldom can any substitute 
show by test the desirability, the value or even the 
actual low money cost of utility service.” 


* 


“When the Commission on the curriculum first com- 
menced its work, I was besieged with letters from 
various parts of the country wanting to know if we 
were going to take a crack at the temperance advocates 
in the schools, or whether we were going to introduce 
the program of peace education, or whether we were 
going to introduce into the course of study propaganda 
to help for greater military preparedness, etc.” 
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A CorRESPONDENT 
from Budapest. 


GeorcE O. SQUIER 
Major-General, U. S. Army, 
retired. 


CuHar.es E. Gurney 
Former Public Service Commis- 
sioner of Maine. 


Hon. Witt1AmM A. PRENDERGAST 
Chairman, Public Service Com- 
mission of New York. 


MatrHeEw S. SLOAN 
President of the New York Edi- 
son and allied companies. 


Epwarp M. Beck 
Managing Editor of the 
“Chicago Tribune.” 


Pau. BELLAMY 
Editor of the Cleveland 
“Plain Dealer.” 


“More than 500 of the conductors on the Budapest 
street car lines are lawyers and physicians who lost 
their practice through the fortunes of war.” 


¥ 


“If we were all using this old style carbon lamp 
instead of this gas-filled tungsten bulb, our light would 
cost us a billion dollars a year more than we now pay.” 


¥ 


“In my seven years upon the Commission, I never 
heard a suggestion of the expediency of any decision 
or finding, relative to matters before the Commission. 
We tried to decide matters according to the law and 
the evidence, regardless whether our decisions were 
pleasing or otherwise.” 


a 


“The conflict over rates has degenerated into a 
factious proceeding in which municipal officers endeavor 
to use this occasion as a means of enhancing their 
political control over the unthinking element of the 
community.” 


¥ 


“Because electrical energy is affected with a public 
interest, the utility company has no right to supply 
electrical energy under any circumstances where it will 
be resold by nonutility corporations at an advance in 


price and at a profit, at rates unregulated and arbitrarily 
discriminatory.” 


> 


“It seems to me that an intelligently conducted system 
open and above board—of combating the public owner- 
ship propaganda spread by groups of theorists among 
college professors is, or would be, perfectly legitimate 
and beyond criticism. The theorists have been preach- 
ing their gospel to the students for nearly a generation 
and I cannot see why the presentation of the other side 
of the picture, honestly done, should be deemed unfair 
in any respect. It certainly is no more than reasonable 
that the school and college pupils should have the pri- 
vate ownership view as well as the government owner- 
ship arguments.” 


- 

“Tt is perfectly apparent that any individual corpora- 
tion or group of persons has a right to use all legiti- 
mate methods to get its side of any debatable matter 
before the public. Many a time I have intentionally 
used statements from utility officers because these state- 
ments were part of a news story running at the time, 
and I did not consider that propaganda any more than 
the President’s messages in propaganda.” 
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Marvin CREAGER 
Managing Editor of the “Mil- 
waukee Journal;” (in referring 

to the public relations activi- 
ties of utility corporations). 


Kent Cooper 
General Manager of the 
Associated Press. 


Joun Sparco 
Writer, lecturer and former 
Socialist 


MatrHew S. SLoan 
President of the New York Edi- 
son and allied companies. 


Watrter M. Harrison 
Managing Editor, “Daily Okla- 
homan and the Oklahoma 
City Times.” 


Sam A. BAKER 
Governor of Missouri, 
(as reported in a newspaper 
dispatch). 


Epwarp W. BEattTy 
President and Chairman of the 
Board, Candian Pacific 
Railroad. 


“As to speakers before women’s clubs and similar 
organizations; make sure that organization members 
are informed of where the speaker comes from and 
whom he or she represents.” 


> 


“The best advice I could give the public utility people 
would be that since it seems necessary that public 
utility corporations have press agents, they should be 
honest press agents who come in the front door and 
deal over the counter, presenting for publication noth- 
ing but the truth.” 


¥ 


“T have never received pay, directly or indirectly from 
any utility company or its agents for speaking against 
public ownership. But for many years I did receive 
pay for speaking in favor of public ownership from 
organizations maintained for that purpose.” 


¥ 


“If and when the sub-metering concerns are elimi- 
nated from the electric business in New York city, we 
promise the users of our service the largest rate reduc- 
tion ever made by a public utility.” 


¥ 


“The public utilities of the nation spent $25,000,000 
in advertising in 1927. I hope every dollar of it was 
purchased on a business basis. If you spent a dollar 
for advertising copy to sweeten a local editor in the 
hope of getting him to help your local franchise on his 
editorial page you were a sap.” 


> 


“I believe the public school’s curriculum should be 
so modified as to provide for the instruction of the 
pupils in regard to the activities and the problems of 
the public utilities. The children should be taught to 
have a knowledge of these utilities, and to respect them.” 


> 


“In Canada are two major railroad systems—a pri- 
vately-owned one, competing with a government-owned 
one. The latter has heavy deficits which can be made 
good only by taxation, while the former (the Canadian 
Pacific), is the largest taxpayer in the country. It is, 
therefore, the largest contributor to the coffers of its 
principal competitor.” 
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How Shall We Regulate the Bus? 


By JOHN BAUER 
Director of the American Public Utilities Bureau, New York City 


oEs the public interest require 
D a readjustment of regulatory 
standards for bus transporta- 

tion? 

The Public Service Commission 
Law of the state of New York pro- 
vides that a street railway, gas, elec- 
tric, or other public service corpora- 
tion, may occupy the streets, high- 
ways, or other public places for the 
purposes of construction or opera- 
tion of its properties, only after it 
has obtained from the Public Service 
Commission (or the Transit Commis- 
sion) a certificate of convenience and 
necessity. This is an official state- 
ment that the contemplated improve- 
ment is really needed by the public. 
It is required even where the corpora- 
tion concerned must obtain separate 
approval from the municipality and 
where a franchise has been granted 
after public inquiry as to local needs 
and policy. 

Similar statutory provisions appear 
in most of the states. Although the 
reasons for them are not directly ex- 
pressed in the statutes, they were clear 
in the minds of the legislators at the 
time they were enacted into law. 
Prior thereto there had been vast con- 
fusion in the issue of franchises by 
municipalities. There were wide dif- 
ferences in practice, not only in differ- 
ent sections of the country, but in 
individual states. There was useless 


duplication of facilities, wasteful com- 
petition, unnecessary invasion of 
streets and public property, and inter- 
ference with the real convenience and 
efficient service. 


HE characteristic of the pre- 

regulation era was the belief in 
the economic doctrine of competition 
applied to utilities as well as to other 
business. Municipal authorities, like 
most political leaders of the time, 
looked askance at monopoly over a 
service vitally needed by the people. 
In dealing with public service corpora- 
tions, they sought to preserve for the 
public the benefits assumed to flow 
from competitive operation. 

It took considerable time for re- 
sponsible representatives of the pub- 
lic to learn that the nature of pub- 
lic utilities is different from ordi- 
nary business, to which the time-hon- 
ored principle of competition applies. 
Eventually, however, they came to 
realize that street railways, gas, and 
electric properties—all the then recog- 
nized utilities—constituted natural 
monopolies, which cannot be forced 
into the competitive mold. The chief 
economic characteristic is the large 
plant investment required, and the 
heavy fixed charges imposed upon the 
property. When a plant has once 
been constructed, it is capable of 
supplying service on a large scale at 
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decreasing costs as the volume of busi- 
ness increases. If a second plant is 
produced, there will be no more traffic 
in the aggregate, and the total costs 
to be borne by the public are greatly 
increased. 

This economic fact was learned 
through experience—after competi- 
tion had been introduced, and after 
the public had been burdened with 
high costs and poor service. That 
monopoly is necessary in the public 
interest became gradually recognized, 
and was the controlling reason for in- 
cluding in the regulatory statutes the 
requirement of a certificate of con- 
venience and necessity before any 
utility can proceed with construction 
and operation under a new franchise. 
It was the recognition of the monopo- 
listic character of utilities that led to 
active regulation after 1900. In most 
of our larger cities the era of competi- 
tive activity had passed and monopoly 
had become a reality, notwithstanding 
the efforts to enforce competition. 
This was brought about through suc- 
cessive consolidations, which far too 
often resulted from receiverships, due 
to inadequate business to maintain the 
fixed charges of competitive systems. 


ESIDES the investment factor which 

inevitably led to monopoly in lo- 
cal utilities, there was also the factor 
of limited street capacity available for 
construction and operation. Two or 
more street railways manifestly could 
not place their tracks upon the same 
street. A different company might 
operate on a nearby street, which 
would affect the results of operation; 
but, in any one street, monopoly had 
to be recognized. The same state of 
facts prevailed in other utilities, which 


72 


for construction and operation re- 
quired the use of streets and public 
places. The multiplication of gas 
mains, water mains, and telephone 
lines in a street could not be permitted. 
There had to be limitation, and the 
rational limit was a single property. 

Regulation was introduced when 
competition no longer existed. It rec- 
ognized the fact that utilities are nat- 
ural monopolies. Its object hence- 
forth was not only to protect the pub- 
lic against arbitrary monopoly power, 
but also to protect the monopoly itself 
and to prevent the introduction of 
undesirable competition, which might 
bring injury instead of benefit to the 
public. 


| sing the new system of regula- 
tion thus adopted, the power of 
giving final authorization of construc- 
tion and operation under a particular 
grant was placed in the same Commis- 
sion which had control in other re- 
spects. It was given control over 
service, rates, financial practices, and 
other public relations. It assumed 
responsibility to protect the public 
against monopoly power. It was thus 
properly clothed also with the re- 
sponsibility of giving or withholding 
final approval for the extension or the 
construction and operation under a 
franchise. The object was to con- 
serve and promote the public interest, 
coupled with the duty of dealing fair- 
ly with the companies. As a long-run 
policy, the standards which would 
work to public advantage would also 
safeguard the companies and assure 
fair dealing for the investors. 

When an application for a certifi- 
cate has been made, the usual course 
is to hold public hearings before the 
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Commission. The pertinent facts are 
placed in evidence as to the impor- 
tance of the service, why it is needed, 
as well as to any objections made by 
individuals or groups. The decision 
must rest upon the facts, not upon 
mere caprice—but no fixed standards 
have been or could be set up, by which 
a decision is to be made in every case. 
The range of facts is wide, and local 
conditions differ. The Commission 


cannot limit itself by technical rules. 
It must have in mind the actuality 
whether a proposed service will con- 
tribute materially to the public con- 
venience, and whether it does repre- 
sent in any substantial way a necessity 
from the public standpoint. 


HE two terms (convenience and 

necessity) usually employed in 
the statutes, have been the subject of 
a good deal of “learning” in Commis- 
sion and court opinions. The sub- 
stance of all the discussion is to estab- 
lish the common sense of the statutory 
provision. Convenience must be re- 
garded from the standpoint of the 
public. It is public convenience, and 
not a mere casual desire of a few indi- 
viduals that must be considered. The 
term “necessity” indicates that “con- 
venience” is to be considered in a 
broad public sense. Conversely, the 
term “convenience” shows that “ne- 
cessity” shall not be viewed so as to 
exclude all additional services, except 
upon extreme need of the community. 
Each term modifies the other ; the two 
are used in a rational way, so as to 
make available new services and facili- 
ties that are reasonably needed. It 
is the public interest that is to be 
served, and the public aspect that must 
have paramount consideration. 


MONG the facts considered as to 

whether or not a certificate shall 

be granted, is the choice of the opera- 

tor, and particularly the effect upon an 
existing utility. 

If the same company which already 
operates in the territory seeks an ex- 
tension or additional grant, there is 
usually no difficulty in obtaining the 
certificate. If, however, a different 
company is the petitioner, the Com- 
mission will inquire into the proposed 
operation—whether or not it will 
compete with the existing facilities, 
and what the effect will be upon the 
existing operator. It is not under 
compulsion to protect the monopoly 
of an existing company, but it will not 
allow competitive service which may 
be against the public interest. 

A standard that has been generally 
accepted is that of financial ability; a 
certificate will not be issued unless the 
petitioner proves able to carry out the 
undertaking. This applies particu- 
larly to new companies. The Com- 
mission is eager of assurance that the 
proposal will be successfully carried 
out. It will not grant a certificate if 
the company has not available suffi- 
cient resources to furnish the facilities, 
or if there is not in prospect sufficient 
business to make the enterprise re- 
munerative. 

The reason for this financial stand- 
ard is in part to prevent the waste of 
capital funds. While the Commission 
need not be especially concerned 
whether a particular individual or 
company wastes capital, it recognizes 
the fact that there is a public function 
in preventing the waste of funds in 
facilities for which there is no de- 
mand. It seeks, therefore, to prevent 
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such waste, if the facts appear plain 
that the business cannot succeed. 

The Commission, however, has also 
a second feature to consider—the 
public inconvenience caused by an un- 
completed or an abandoned property. 
If a company does not have capital 
enough to complete the construction, 
it will leave the streets or highways 
partially torn up, cause needless traffic 
interference, and compel the munic- 
ipality or state to restore normal 
conditions. The same consideration 
applies to properties whose construc- 
tion has been completed, but aban- 
doned after completion because they 
fail to become self-sustaining. The 
facilities are then left in the streets as 
useless obstructions. The Commis- 
sions must, therefore, have regard for 
the fact whether an applicant will be 
able to complete construction prompt- 
ly, and whether the enterprise will be 
successful from the operating stand- 
point. 


2 Bp foregoing analysis applies 
generally to conditions as they 
have existed for the most part since 
the regulatory statutes were enacted. 
Most applications have involved new 
street railways, electric and gas prop- 
erties—utilities that involve a large 
plant investment and are natural mo- 
nopolies. Competition was destruc- 
tive, and the protection of monopoly 
was desirable from the public stand- 
point. Financial ability on the part 
of the applicant was essential, and the 
public convenience required that the 
prospective service should have rea- 
sonable prospect of being financially 
self-sustaining. 

There is a question, however, 
whether these fundamental conditions 


74 


have not shifted materially, during 
recent years, in respect to many ap- 
plications that have come up for con- 
sideration, especially those which have 
to do with operation of busses. We 
may ask whether the standards de- 
veloped in dealing with the older and 
more usual form of utilities, properly 
apply to the new conditions. This is 
a pertinent question, because of the 
many bus applications and because of 
the rapidly growing importance of bus 
transportation. 

The general objective of the Com- 
missions in dealing with busses is, of 
course, no different than in passing 
upon the application of other utilities. 
The purpose is still to serve public 
convenience and necessity; a certifi- 
cate, in any case, is to be granted if 
actually the public will be served ma- 
terially,—if there will be substantial 
advantage to the people of the terri- 
tory. The economic factors in a bus 
application, however, are materially 
different from those of street railways 
or electric light and gas properties. 
Bus operation differs, for example, 
from street railways in the very char- 
acteristics which led to the recognition 
and protection of monopoly in that 
industry. A comparison of the two 
forms of transportation is especially 
significant, because of their competi- 
tive aspects. The same basic distinc- 
tions, however, exist also between 
busses and the other older utilities. 


n the case of street railways, the 
fundamental facts which led to the 
establishment of monopoly were; (1) 
the large investment required in road, 
structures and equipment; (2) an in- 
vestment when once made was, to a 
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large extent, fixed and immovable, so 
that its success depended upon the 
patronage of the locality; it was wast- 
ed capital unless it was financially 
successful where it was located; (3) 
only a single operator could occupy a 
given street or roadway. 

Consider the busses in regard to 
each of the three factors. They do 
not require any investment in special 
roadway or structures; they occupy 
the public streets and highways, and 
form merely a part of the general 
vehicular traffic that must be provided 
for. The amount of necessary invest- 
ment, therefore, is relatively much 
smaller than for street railways. 
There is, also, the second difference, 
that the bulk of the bus investment is 
in vehicles, which may be readily 
shifted from one territory to another, 
wherever service may be most needed. 
Failure of successful operation in a 
particular locality, results in very little 
loss of capital and causes no public 
interference. When the busses are 
taken from the streets, there is no 
obstruction left. 

There is, finally, this third distinc- 
tion; in the case of busses actual com- 
petition is possible, while only one 
railway can operate physically in a 
given street. Two or more bus com- 
panies may operate without any physi- 
cal interference with each other, or 
without shutting off other traffic. The 
vehicles of each company would mere- 
ly contribute to the total vehicular 
traffic on the street, without confu- 
sion, except as to the number of 
vehicles. So far as street congestion 
is concerned, it is immaterial whether, 
say, 100 busses are supplied by one 
operator or by a dozen. 


HERE is also a difference in con- 

ditions of service regulation. In 
the case of street railways which 
occupy special structures, the rational 
course is to place all phases of service 
control in the Commission, which is 
thus able to maintain uniform stand- 
ards of service independent of the 
communities in which a company 
operates. The situation, however, is 
altogether different with busses. The 
single control by the Commission be- 
comes impossible because the vehicles 
occupy the streets, without limitation 
to particular structures, and stop at 
the curb. Hence, the stations must 
be assigned by local authorities, which 
also must regulate the busses in re- 
spect to the general use of the streets. 
There is an inevitable extension of 
local control in actual bus operation, 
and a reduction in Commission con- 
trol. The question, therefore, arises 
whether the old standards should not 
be replaced by policies more in har- 
mony with the inherent character of 
the new utility. 


HE Commissions may feel bound 

by the standards developed in re- 
lation to the older utilities, and may 
not consider duly the underlying facts 
of the new utility. Some, indeed, 
may not realize that they are dealing 
with a different kind of economic 
agency which does not correspond in 
basic characteristics with the older 
utilities, for which specific existing 
procedure has been adopted. It is 
necessary for the Commissions to con- 
sider the new utility, which has de- 
veloped with leaps and bounds, in its 
relation to the objectives of regulation 
and to the real convenience and neces- 
sity of the public. 








In facing squarely this new utility, 
the Commissions should also have re- 
gard for the fact that it furnishes a 
different kind of service from the 
street railways. Its relation to street 
railways is similar to that of electric- 
ity to gas in the field of lighting. 
While both busses and street railways 
furnish transportation, just as both 
electric and gas companies provide 
illumination, the new mode of trans- 
portation is different, so that the Com- 
missions must consider the availability 
of the new service in its relation to 
the old. If they should just follow 
the standards that have been set up 
in dealing with certificates for new 
street railway service, they might dis- 
regard and oppose the basic conven- 
ience and necessity of the public. 
They might shut off or retard the 
development of bus transportation, 
although it may be capable of furnish- 
ing a more economical, more comfort- 
able, more attractive, more flexible, 
and more speedy service than can be 
rendered by the street railways. 
They would be exactly in the same 
situation as if the development of elec- 
tric lighting had been held back to 
protect gas illumination and if the 
public had thus been deprived of the 
advantages in convenience and econ- 
omy of the superior service. 


8 pense are fundamental matters 
pressing upon the Commissions. 
They may not have received, up-to- 
date, the direct study and considera- 
tion that public convenience and neces- 
sity require. One of the standards 
properly applied when a new street 
railway line is proposed, is the effect 
upon the existing line. If the latter 


can furnish the service, and if the 
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new line would cut materially into the 
traffic, the certificate is denied. Shall 
the same policy apply to busses? 

Another standard is the selection of 
the operator. If the new line is 
deemed to be for the public conven- 
ience and necessity, the grant is given 
to an existing company, in preference 
to a new company which might com- 
pete with the existing properties. 
Shall the same idea control in dealing 
with bus applications? If so, there 
is danger that the bus certificates will 
be utilized, not for the purpose of 
advancing the new mode of service 
to its full economic possibility, but to 
protect the old street railway invest- 
ment against possible competition of 
the new and apparently superior mode 
of transportation. If this is the con- 
sequence of applying the old standards 
to the new utility, then the certificate 
of public convenience and necessity 
would be converted into a source of 
injury to the public interest. 


Stes and similar problems pre- 
sent themselves as Commissions 
attempt to apply the statutory require- 
ment for a certificate to those who 
wish to introduce utility service under 
new economic conditions. But, in the 
main, the objectives of lodging this 
power with the Commissions remain 
the same as when they were first em- 
bodied into law—to assure the public 
the quantity and quality of service 
that the community demands. 
Among the facts, however, they 
should not fail to consider the inherent 
economic qualities which may be ob- 
scured by the very standards adopted 
to meet difficult conditions. They 
should give these facts their proper 
weight in administering the law. 
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The Purpose of 
“Promotional Rates” 


HE big problem with most gas 
[en electric companies does not 

consist so much in getting new 
customers as having old customers 
make more use of the service. 

Every time a new consumer is 
signed up, it costs the company some- 
thing to install the meter and main- 
tain his service, no matter how much 
or little he uses. Operating expenses 
climb as the number of patrons in- 
crease. 


Stimulation of consumption, how- 
ever, is not all that is needed for a 
proper expansion of the business. 
The customer’s demand on the plant 
must also be taken into account. If 
every one who uses gas service, for 
example, should turn on the gas at 
the same time, our streets might have 
to be ripped up for bigger mains. 
The old mains might not have the 
capacity to supply this enormous de- 
mand at the time it is made. There- 
fore, scientific rate making lies in the 
encouragement of consumption over 
long-hour periods, thus reducing high 
peak demands. Schedules drafted 
with this object in view are called 
“promotional rates.” 

Loosely speaking, the term might 
apply to any rate calculated to stimu- 
late consumption. But it has a spe- 
cial application to rates made to in- 
duce the use of household or other 
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heavy duty appliances; or, it might 
apply to a general class rate such as 
a rate to small house holders. Behind 
every real promotional rate, however, 
is the idea of increasing the net reve- 
nue from each customer. 


An excellent example of a promo- 
tional rate is furnished by a special 
water-heater rate allowed by the 
Michigan Commission. There are 
two main types of hot water heaters. 
One is known as “the instantaneous.” 
It has a number of burners which 
flare up at the twist of the faucet and 
actually heat the water as it runs 
through the pipe, creating a terrific 
demand for perhaps a few seconds. 
The other is a tark built on the prin- 
ciple of a thermos bottle. The water 
is heated gradually by a small flame 
and then kept hot until ready for use 
by the insulation around the tank. 
The Michigan Commission has per- 
mitted a lower rate to encourage the 
long hour consumption of the ther- 
mostatic heater. 


The “room count” was originally a 
plan to measure the demand of the 
electric consumer. The more rooms 
he had, the more his demand might 
become, because of the larger number 
of lights he could turn on at one 
time. The room count is now used 
as a basis for offering a special rate 
to encourage consumption. 





How California Regulates Its 
Public Utilities 


a is has cost approximately one dollar to every thousand dol- 
lars of their revenue within the state to regulate the utilities 
in California. On the other hand for every dollar expended by 
the Railroad Commission in regulating the utilities, there has 
been returned to the rate payers $7 in reduced utility charges 
—irrespective of any savings accruing because of the refusal 
of the Commission to sanction requested increases in rates, or 
the part played by the Commission in winning sub- 
stantial reductions in interstate rates.” 


BY HENRY A. FRAZIER 
RECORDER OF THE CALIFORNIA RAILROAD COMMISSION 


ALIFORNIA, with a population of 
approximately four million, 


five hundred thousand and an 
area of 155,652 square miles, com- 
prising an empire virtually 770 miles 
in length and 230 miles in width, of- 
fers an extensive field. for public 
utility regulation. Because of its vast 
area, and diversity of topographical 
and climatic conditions, the state pre- 
sents nearly every possible problem 
that enters into public utility opera- 
tion, while its rapid growth renders 
the handling of these problems a con- 
stantly progressive and expanding 
task. 


HERE are 1762 public utilities 
that come under the control and 
regulation of the California Railroad 
Commission. 
The Railroad Commission consists 
of five members appointed by the 
Governor for 6-year terms. The 


legislature may remove Commission- 
ers by a two-thirds vote. The mem- 
bers of the Commission are: Leon O. 
Whitsell, President, Clyde L. Seavey, 
Ezra W. Decoto, Thomas S. Louttit, 
and William J. Carr. 

The Commission has the control 
and regulation of public utilities en- 
gaged in the transportation or convey- 
ance of passengers or express or 
freight of any kind, the transmission 
of telephone or telegraph messages 
and the production, generation, trans- 
mission, and delivery or furnishing of 
heat, light, water or power or the fur- 
nishing of storage or wharfage facili- 
ties, either directly or indirectly to or 
for the public, and it has and may 
exercise the power and jurisdiction to 
supervise and regulate these public 
utilities, and may fix the rates to be 
charged for the commodities fur- 
nished or services rendered to the 
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public. No railroad or other trans- 
portation company may increase the 
charge for transportation or any 
charge connected with or incidental 
thereto without the approval of the 
Railroad Commission, after a show- 
ing that the increase was justified. 
No discrimination in charges or facili- 
ties may be made by any transporta- 
tion company between persons or 
places or in the facilities for the trans- 
portation of the same classes of 
freight or passengers, except that 
after a hearing the Railroad Commis- 
sion may authorize a lower rate of 
charge for longer distances and the 
Commission may authorize the issu- 
ance of excursion and coimmutation 
tickets. The Railroad Commission 
also has power to require adequate 
service to be maintained, to regulate 
use of equipment and to authorize or 
require physical connections and joint 
use of facilities. The Railroad Com- 
mission is also authorized to fix the 
value of property of a public utility 
taken by eminent domain by the state 
or a political subdivision or other pub- 
lic agency. 


HE importance and extent of the 

Railroad Commission’s responsi- 
bilities may be best appreciated when 
one considers California’s enormous 
resources and wide activities. 

The heavy agricultural production 
of California, and its growing indus- 
trial life, ranging from the production 
of raw timber and mineral products to 
the manufacture of nearly every con- 
ceivable article required in modern 
life, with certain sharply specialized 
productions each running into the 
hundreds of millions of dollars an- 
nually, has caused an extraordinary 


development of public utility service 
and facilities. 

The annual crop. survey of 
California for 1927, made by the 
State Department of Agriculture, 
shows a total value of all main field, 
fruit and vegetable crops of $474,- 
840,000. This compares with a like 
estimate of the 1926 crops of $464,- 
982,000. Live stock products are 
estimated at $190,000,000, giving a 
total of agricultural products of 
$664,840,000. An estimated valua- 
tion of all crops in the various states 
gives California in 1927 the rank of 
third place. In 1925, and also in 
1926, California ranked second in the 
estimated valuation of all crops in the 
various states. Of the main field and 
fruit crops alone 11,703,700 tons were 
harvested in 1927 compared to 11,- 
787,000 tons in 1926. An increase in 
acreage of the main field crops also 
produced an increase in total tonnage, 
while an increase in the bearing acre- 
age of fruit crops produced nearly 
three hundred thousand tons less 
fruit in 1927 than the previous year. 
In this connection, however, there was 
a probable production of over two 
hundred thousand tons which were 
not harvested and, therefore, not esti- 
mated in the total tonnage produced 
the past year. The average value per — 
ton in 1927 of the main field crops 
was 48 cents greater than the average 
value per ton for the previous year, 
while the average value per ton of the 
fruit crops harvested in 1927 was 
$4.21 greater than in 1926. An in- 
crease of about 29,000 acres planted 
to vegetable crops in 1927 increased 
the total valuation of such crops 
$1,276,000 more than the value of 
such crops the previous year. 
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California’s industrial activity may 
be gauged from the following figures 
taken from the United States census 
report for 1925: 

Number of establishments, 9,638; 
average wage earners 249,552; total 
wages paid $350,835,411; cost of 
materials, $1,474,887,292; value of 
manufactured products, $2,442,952,- 
104. 

Figures from the same source show 
the value of manufactured products 
produced by the two principal cities 
of the state as follows: 

Los Angeles, $1,014,230,874; San 
Francisco, $437,925,582. 


A: one step in the handling of the 
problems that confronted it, the 
Railroad Commission authorized pub- 
lic utilities to issue $218,559,617.57 of 
stocks, bonds, notes, and other evi- 
dences of indebtedness during the fis- 
cal year ending June 30, 1928. Since 
its reorganization in 1912 the Com- 
mission has authorized the issuance 
of $2,718,609,741.41 of such securi- 
ties. An approximate idea of the 
value of the public utility properties 
devoted to the public service may be 
gained from the fact that the grand 
total of installed capital carried on the 
books of the utilities is $3,279,585,- 
169.24. 

The prices which are being paid for 
public utility properties or for stock 
of public utility corporations by rep- 
resentatives of holding companies has 
been given considerable attention by 
the Commission. It has uniformly 
required that such part of the price 
paid for public utility properties 
which it regarded excessive, should 
not be capitalized through security is- 
sues or charged to fixed capital ac- 
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counts. It is firmly convinced that its 
policy of limiting security issues to 
the actual cost of the properties, al- 
lowing the present land value, due 
consideration being given to earning 
rather than the sale price of such 
properties, is sound and in the inter- 
est of both the purchaser of public 
utility securities and the patron of the 
utility. 

The Commission has not permitted 
the capitalization of an alleged value 
of operative rights of stage companies, 
or the alleged going concern value of 
public utility properties. In authoriz- 
ing the issue of securities the Commis- 
sion has proceeded in accordance with 
its established policy that bond issues 
should not exceed sixty per cent of the 
depreciated historical cost of public 
utility properties, with land considered 
at its present value, and that it is not 
in the public interest to recapitalize 
public utility properties on a basis so 
that a new utility will show an earning 
materially below the average cost of 
money on its proposed stock issue. 


gees the calendar year 1927 
public utilities operating in Cali- 
fornia reported gross earnings on 
their business within the state amount- 
ing to $591,988,000, as compared 
with $543,091,000 for 1926. During 
1927 the utilities paid out in dividends 
$125,614,281.84, as against $109,- 
312,215.97 in 1926. 

Steam railroads during the year 
1927 carried 41,821,723 passengers in 
California as compared with 43,156,- 
341 in 1926; and 44,199,058 tons of 
freight as compared with 44,799,393 
in 1926. 

Electric railways during the year 
1927 carried 708,641,500 passengers 
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as compared with 712,569,466 in 
1926, a decrease of 3,927,966. 

The 405 water companies report 
531,071 consumers in 1927 as com- 
pared with 485,572 in 1926, an in- 
crease of 45,499. The total invest- 
ment in their properties was approxi- 
mately two hundred and five million 
dollars. 

Electric light and power companies 
report 1,329,050 consumers in 1927 as 
compared with 1,254,878 in 1926, an 
increase of 74,172. There was a total 
investment of $812,000,000 in the 65 
private power utilities, which had total 
sales of more than five billion kilowatt 
hours in 1927. 

Gas companies report 1,219,168 
consumers in 1927 as compared with 
1,168,618 in 1926, an increase of 50,- 
550. The 25 gas utilities had a total 
investment of $207,000,000, and total 
sales of 110,000,000,000 cubic feet. 

Telephone companies report 2,045,- 
039 subscribers stations in 1927 as 
compared with 1,877,862 in 1926, 
both figures including all the stations 
of the Pacific Telephone & Telegraph 
Company, an increase of 167,177. 

Auto stages engaged in the trans- 
portation of passengers report oper- 
ating 1,591 busses in 1927 and carry- 
ing 24,634,648 passengers as com- 
pared with 1,655 busses and 24,319,- 
697 passengers in 1926. 


N° state has derived greater bene- 
fits from public utility regula- 
tion than has California, and in no 
state are the utilities in better shape, 
thanks largely to the consistent efforts 
of the Railroad Commission, since its 
reorganization in 1912, to protect not 
only the user of public utility service 
and the general public, but the in- 
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vestor in public utility securities, by 
preventing over-capitalization, or un- 
wise investments of public utility cap- 
ital. 

That regulation of public utilities 
pays large dividends to the general 
public is apparent from a comparison 
of the figures showing the cost of 
such regulation, and the amount of 
reductions in rates ordered, or of in- 
creases denied as shown by the annual 
report of the Railroad Commission 
recently compiled. 


To total income from California 
business of the public utilities 
operating within the state was $591,- 
988,000 in 1927. The amount ex- 
pended by the Railroad Commission 
in the regulation of these utilities dur- 
ing the fiscal year 1927-28 was $518,- 
104.38. 

Reductions in rates aggregated 
$3,392,458 during the period from 
December 15, 1927, and June 30, 
1928, when a careful compilation was 
kept by the Commission. A conserva- 
tive estimate shows that rate reduc- 
tions for the entire fiscal year 
amounted to a net amount of at least 
$3,500,000. These figures would in- 
clude numerous transportation rate 
adjustments not included in the Com- 
mission’s tabulation of formal rate 
actions. 

It is apparent, therefore, that it has 
cost approximately one dollar to every 
one thousand dollars of their revenue 
within the state to regulate the utili- 
ties in California. On the other hand 
for every dollar expended by the Rail- 
road Commission in regulating the 
utilities, there has been returned to 
the rate payers $7 in reduced utility 
charges—irrespective of any savings 
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accruing because of the refusal of the 
Commission to sanction requested in- 
creases in rates, or the part played by 
the Commission in winning substan- 
tial reductions in interstate rates. 

There are no reliable figures avail- 
able to show what savings have been 
accomplished for the citizens of Cal- 
ifornia through the equitable adjust- 
ment of the rates by the Railroad 
Commission, since its organization, 
but it is well within the facts to state 
that since the reorganization of the 
Commission in 1912 the record of 
every year, with the possible excep- 
tion of those of the World War and 
immediately thereafter, make as satis- 
factory a record for the cause of 
regulation, as is shown by the fiscal 
year ending June 30, 1928. 


URING the period since its re- 

organization, the Railroad Com- 
mission has been instrumental in 
bringing about some very large reduc- 
tions in interstate freight and express 
rates, which have been conservatively 
estimated to have resulted in savings 
of more than ten million dollars a year 
to shippers and receivers of freight 
and express. 

An exceptionally gratifying record 
has been made during the last year 
by electric utilities under the jurisdic- 
tion of the Commission in voluntarily 
reducing their rates without formal 
proceedings on the part of the Com- 
mission, in order to adjust their 
charges to changing conditions and 
cost of production, and especially in- 
creased usage in both urban and agri- 
cultural areas. 


| fgncoar ane complaints from patrons 
against rates, service or prac- 
tices of public utilities reached the 
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lowest level during 1927-28 of any 
year since the World War. This is 
taken as an indication of marked im- 
provement in the relations of the util- 
ities and their patrons. There has 
been a steady decrease in these com- 
plaints since the peak was reached in 
1923-24, when there were 6315, until 
the present fiscal year, when there 
were but 2601. There were 317 com- 
plaints involving disputed bills for 
service. Deposits made with the 
Commission of the amount of these 
contested bills aggregated $47,430.91. 
All of these were adjusted by the 
Commission to the general satisfac- 
tion of both the complainants and the 
utilities. The total number of infor- 
mal complaints investigated by the 
Commission from January 1, 1912 to 
June 30, 1928, was 54,446, while the 
number of disputed bills adjusted was 
3851. 


HROUGH the medium of infor- 

mal complaints many matters 
have been settled satisfactorily with- 
out delay and expense to the com- 
plainants that would have incurred 
had it been necessary to bring formal 
proceedings. 

In a number of cases informal 
complaints have developed into for- 
mal proceedings of widespread im- 
portance, due to the thoroughness 
with which the Commission pursues 
such consumer complaints to a logical 
conclusion. In one instance an in- 
formal complaint as to water service 
resulted in an adjustment whereby 
the utility, after resisting the Com- 
mission’s jurisdiction, and losing its 
fight in the courts, agreed to build, 
and to turn over to the consumers, 
without cost to them for their opera- 
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tion, a water system costing upwards 
of $75,000. 


em excellent spirit of co-opera- 
tion between the California Farm 
Bureau Federation and the Commis- 
sion was again in evidence during the 
last fiscal year in the adjustment of a 
large number of complaints informal- 
ly. Some of these informal adjust- 
ments represent actual savings to ag- 
ricultural users of utility service 
amounting to hundreds of thousands 
of dollars. Refunds already made 
voluntarily by electric utilities to agri- 
cultural consumers, because of read- 
justments in the rules and charges 
governing electric line extensions, 
amount to approximately five hun- 
dred thousand dollars during the last 


twelve months. 
| Bige wrong shippers and pro- 
ducers of agricultural products 
will benefit to the extent of millions 
of dollars during the 1928 shipping 
season as the result of activities on 
their behalf by the Railroad Commis- 
sion, according to the rate expert of 
the Commission. 

In a decision rendered the first part 
of last year, the Commission drasti- 
cally reduced all refrigeration charges 
maintained by the rail lines through- 
out the state for the protection of 
butter, cheese, eggs, and dressed poul- 
try. The reductions are applicable on 
every shipment of these commodities 
moving within the state of California, 
and varied from $5 per car to ap- 
proximately thirty dollars per car, ac- 
cording to the length of the haul and 
the particular territory traversed. 
This decision alone has resulted in the 
saving of thousands of dollars an- 


nually to the shippers of butter, eggs, 
cheese, and dressed poultry. 

Another adjustment involving an 
extensive territory was made in the 
rates on grain and flour from the 
Sacramento Valley and San Francisco 
Bay points to points in the San Joa- 
quin Valley, Southern California, and 
the Imperial Valley. The reductions 
made under this adjustment are sub- 
stantial and will result in a consider- 
able saving to both the farmer and the 
miller. For example, the flour rate 
from Redding to Fresno was reduced 
from 483 cents to 42 cents; from 
Redding to San Bernardino it was 
reduced from 69 cents to 50 cents; 


. and from Redding to Calexico from 
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82 cents to 574 cents. 

Likewise the Commission has read- 
justed the rates on grain and grain 
products from Oakland to points in 
the San Joaquin Valley, reducing the 
existing rates from 5 to 20 cents per 
ton, the reduction depending upon the 
distance of haul. A somewhat similar 
reduction was made in the rates on 
grain and grain products from the 
West Side San Joaquin Valley points 


to Oakland. 
I* addition to general rate readjust- 

ments such as just above referred 
to, the Commission has materially re- 
duced the rates between individual 
points, and in many cases where the 
rates have been found to be unrea- 
sonable in the past, has awarded repa- 
ration. This has been done on such 
commodities as cattle, fresh fruits, al- 
monds, fruit boxes, vegetables, dried 
fruits, fertilizer, wool, and box 
shooks. 

Within the last few months the 
Commission has awarded reparation 








on over 500 carloads of the commodi- 
ties just named. The amount of repa- 
ration awarded will vary from $5 or 
$6 a car to $40 or $50 acar. In some 
cases the Commission has reduced the 


rate nearly 50 per cent. As illustra- 
tive, a shipper was charged on about 
15 carloads of almonds from Oakdale 
to Sacramento a rate of 31 cents, 
which was reduced to 17 cents, and 
the carrier ordered to refund the dif- 
ference between the rate paid and the 
rate found reasonable by the Commis- 
sion. 


4 &: promote safety of operation 
in all public utilities subject to 


its jurisdiction, the Railroad Commis- 
sion has been unremitting in its ef- 
forts. The result has been that Cali- 
fornia can justly claim to be in the 
very forefront of the states in the ef- 
fort to promote safety on the high- 
way, on the lines of the various com- 
mon carriers, and in the operation of 
the industries in the public service. 

The Commission is always glad to 
lend the advice and services of its 
technical experts to municipalities and 
counties, or the industries over which 
it has jurisdiction, to assist in plan- 
ning safety measures relating to pub- 
lic utility operation, and especially the 
protection of street and highway traf- 
fic from grade crossing hazards. 
With the advent of the high speed au- 
tomobile, and the enormous increase 
in ownership of cars, the hazard from 
grade crossings has increased until it 
is now a subject of major considera- 
tion. 


’ I ‘HERE have been frequent de- 
mands for the entire elimination 
of grade crossings, but the expense 
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of such a remedy is so staggering that 
no effective plan has yet been devised 
for financing it. The fact that the in- 
dustrial and commercial life of the 
state has grown to such enormous pro- 
portions, demanding the most elab- 
orate and expeditious means of trans- 
portation, has served further to com- 
plicate the grade crossing problem. 

In ameliorating the traffic hazards, 
the Railroad Commission has done in- 
tensive work also. In addition to or- 
dering the elimination of many of the 
most dangerous and highly-traveled 
grade crossings at a cost of many 
millions of dollars, the Commission 
has issued a number of general orders 
to establish standards of protection 
of grade crossings, regulating over- 
head and side clearances on railroads 
and street railways. It has, in many 
cases, directed the removal of build- 
ings, fences, trees, or other objects 
impairing the view of grade crossings 
by operators of trains and other com- 
mon carriers, and drivers of privately 
owned autos, trucks, or other vehicles. 

The most recent of these general 
orders was the one which fixed new 
standards of grade crossing protec- 
tive signs and devices, giving the rail- 
roads and street railways until July 1, 
1929, to bring all existing signs, 
warning devices and crossings up to 
the newer and more approved stand- 
ards. 


Aw making individual orders 
for the correcting of impaired 
clearances on more than one hundred 
railroad tracks, crossings, and over- 
head structures, the Commission re- 
vised its general order that fixed 
standards for the prevention of such 
impaired clearances. This new gen- 
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eral order on clearances is designed 
to keep the safety regulations of this 
state up to high standard and consist- 
ent with modern conditions. 


The record of safety of railroad 
operations in this state is remarkably 
good, due no doubt in part to the 
strict safety regulations that have 
been ordered and administered by the 
Commission during the last fifteen 
years. 

The new order relating to the elim- 
ination of impaired overhead and side 
clearances will further reduce deaths 
and injuries to railway employees 
through being struck by projecting 
objects or buildings along the rights 
of way, especially at freight stations 
and crossings. It will prohibit com- 
mon carrier railroads from operating 
over private tracks and spurs not con- 
forming to the same regulations as 
public carrier tracks. 


If the results of these orders are as 
striking as those following the inspec- 
tion by engineers of the Railroad 
Commission of overhead electric line 
construction, and the ordering by the 
Commission of the removal of all in- 
fractions of its standards of overhead 
electric line construction, the Commis- 
sion will feel rewarded for the long 
and intensive study given to the 
preparation of the general orders on 
grade crossing protection, and clear- 
ances on railroads and street railways. 


AS a result of the inspections of 
over head electric line construc- 
tion 350,000 potential causes of acci- 
dents to utility operatives or the gen- 








eral public were corrected upon orders 
of the Commission. Due to the excel- 
lence of this inspection and the co- 
operation of the utilities and munic- 
ipalities in obeying the Commission’s 
orders the number of accidents due to 
defective and improper electric line 
construction has been reduced to a 
minimum. In fact the deaths due to 
electrocution of electrical workers 
from avoidable causes, have become so 
rare as to be practically negligible. 

One of the most valuable safety 
works performed by the Railroad 
Commission in relation to the opera- 
tion of railroads, has resulted from 
the issuance of its general order regu- 
lating interlocking plants at important 
railroad intersections. The enforce- 
ment of this order, and the ordering 
of the construction of a large number 
of such interlocking plants has result- 
ed in the elimination of railroad acci- 
dents at such intersections in Cali- 
fornia. 

In addition to requiring new inter- 
locking plants to be constructed in ac- 
cordance with high standards, all 
changes in existing plants are scruti- 
nized carefully, and inspection is made 
frequently to insure that all inter- 
lockers are maintained properly and 
safely. 

Potential causes of accidents have 
also been ordered removed by the 
Commission as the result of recom- 
mendations by its engineers after in- 
vestigations of grade crossing and 
other railroad accidents, with the re- 
sult that there has been a steady re- 
duction in the number of serious acci- 
dents on railroads in California. 
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What William G. Wood Did to Win the Coffin Medal 
for the Virginia Electric Light and Power Co. 


BY M. H. 


FEW years ago the street rail- 
A way company of Richmond, 

Virginia, was anathema to the 
residents of that city. The city coun- 
cil and the newspapers were constant- 
ly fighting it. No matter how reason- 
able the requests of its management, 
they were almost always denied. 
Every fare was a knocker. To add to 
its burdens an unsavory public opin- 
ion had been developed through an- 
tagonistic newspaper comment. 

But that was in the days of the old 
ownership. 

In 1925, however, the company, in- 
cluding its properties in Norfolk, 
Portsmouth and Petersburg, was 
bought by Stone & Webster, Inc. 
The first step of the new owners was 
to put experienced public utility men 
in charge. Among them was a young 
man, still in his thirties, named Wil- 
liam G. Wood. 

Young Mr. Wood had been study- 
ing street railway companies and how 
to run them ever since he joined Stone 
& Webster in 1907 after his gradua- 
tion from Georgia Tech. In those 
early days, according to his own con- 
fession, he didn’t know whether Stone 
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& Webster manufactured shoes or 
were in the codfish business; he knew 
only that they were in Boston, and he 
wanted to get there. For fifteen 
years before he was sent to Richmond 
he had served in various executive 
capacities the Stone & Webster prop- 
erties in Houston, El Paso, and Gal- 
veston. The official designation of 
Mr. Wood’s new job was vice-presi- 
dent of the Virginia Electric Light & 
Power Company. 

Early in his career Mr. Wood 
learned that the public must be served, 
and that the better it is served, the 
greater the progress of the company 
offering the service. He was strictly 
public conscious in his philosophy of 
traction management. He also was a 
great believer in heart-to-heart talks. 


HEN the new management took 

hold of the Richmond Street 
Railways, the company was in a sad 
state. There was a discouraging mi- 
understanding between the company 
and the public. Ruinous competition 
was being invited and fostered in all 
the cities served by the railway sys- 
tem. The physical property as well as 
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the morale of the system were rapidly 
deteriorating. Renewals of expiring 
franchises could not be secured; nec- 
essary fare increases could not be ob- 
tained. Richmond, the birthplace and 
cradle of the trolley railway, seemed 
doomed to contribute spectacularly to 
the decline of the street railway in- 
dustry. 

It was evident that public confi- 
dence and respect had to be built up 
from the beginning. In view of the 
situation that had existed, the task 
was difficult. The new management 
soon decided that to win public con- 
fidence, it had to earn it by making 
evident in a material manner its faith 
in the essential nature of its business 
and the ultimate fairness of the pub- 
lic. This the company proceeded to 
do by modernizing its equipment, pro- 
viding new track facilities and other- 
wise improving its service without 
first demanding concessions on the 
part of the public. 

Through group meetings, individu- 
al contacts, newspaper and other 
forms of publicity, the new manage- 
ment presented to the public and em- 
ployees alike its ideals, hopes, and 
plans for rendering a good transpor- 
tation service at the lowest possible 
cost. Suggestions and criticisms were 
invited; co-operation was solicited. 
If the solution were to be successful, 
the public, the employees and the 
management had to work together. 


HE spirit in which the new man- 

agement took hold met with a 
responsive chord on the part of the 
citizens. The newspapermen were 
taken into the confidence of the street 
railway executives. Their cryptic 
headlines changed from “Raps” and 
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“Scores” to “Lauds” and “Praises.” 
Indeed, one of the first acts of the 
representatives of the new managers, 
upon arriving in the Virginia terri- 
tory, was to call personally upon all 
the daily newspapers throughout the 
system and to assure them that the 
policy of the management would be 
one of frankness and co-operation 
with the press as well as with the 
public. 


a= two years ago, Mr. Wood, 
who had been vice-president of 
the new company, succeeded Luke C. 
Bradley as president. The progress 
of the company during the first year 
of his incumbency was outstanding in 
the street railway industry. 

Mr. Wood is a big broad-shoul- 
dered, slow-spoken, affable South 
Carolinian, with a Hooverian pro- 
pensity for getting things done. He 
is an open-door-policy executive who 
resents his telephone calls being re- 
layed to a half dozen secretaries and 
assistants. He greets friends and 
strangers alike with a frankness and 
a fervor that is disarming. He com- 
bines with rare horse-sense a high re- 
gard for the honesty and fairness of 
his fellow citizens. He is only forty- 
one now, despite his graying hairs; he 
says they are “public utility gray.” 
Talk to him, talk to his men, talk to 
the people of Richmond, and you will 
discover why his company won the 
coveted Charles A. Coffin 1927 award 
“for distinguished contribution to the 
development of electric transportation 
for the convenience of the public and 
the benefit of the industry.” 

The street-car-riding public doesn’t 
wear a grouch any more; it continu- 
ally boosts its transportation system. 








H™ are some of the reasons 
why the company awarded the 
Coffin medal: 

1: It transformed a public dis- 
trust into a public spirit of respect 
and co-operation. 

2: It developed employees who 
were responsive to the ideals and re- 
quirements of good public service 
through an intensive program of 
training and education. 

3: It secured new franchises and 
favorable bus ordinances which made 
possible unified transportation service 
that involved extensive rerouteing of 
lines and increases in fares. 

4: It increased gross earnings over 
the previous year 6.30 per cent and 
reduced operating expenses 1.77 per 
cent, thus increasing balance available 
for return on investment, after de- 
preciation, by 60.94 per cent. 

5: It increased the number of 
riders compared, with previous year 
by 3.6 per cent, in the face of greater 
number of private automobiles and 
declining business conditions through- 
out the territory served. 

6: It put on 30 new and 66 mod- 
ernized cars and 114 new and 82 
modernized busses — improvements 
that helped to revolutionize the char- 
acter and quality of service rendered 
the public. 

7: It gave the public more reliable 
and faster service at lower cost 
through the introduction of new 
ideas, efficiencies and economies in 
operation. 

8: It made partners, through stock 
sales, of a large number of its hither- 
to unfriendly critics, and at the same 
time financed the company on the 
soundest and cheapest basis in its 
history. 
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9: It earned a return of 11.6 per 
cent, before depreciation, on $3,800,- 
000 of new money invested. 

10: It increased wages and im- 
proved the working conditions of its 
employees. 


HE company has been able to 

steer a successful course between 
the Scylla and Charybdis of regula- 
tory powers. As it is answerable both 
to the Virginia State Corporation 
Commission and to the municipalities 
in which it operates, it has weathered 
the storms of regulation and built up 
a highly satisfactory electric railway 
and bus system in Richmond, Nor- 
folk, Portsmouth and Petersburg, 
serving a population of approximately 
a half million. 

Mr. Wood, lays claim to no false 
modesty when speaking of the accom- 
plishments of his company. The Cof- 
fin award also is given in the electric 
light and power field ; inasmuch as the 
Virginia Company operates both pow- 
er and railway, bids were submitted 
for the award in both branches of the 
business. When Mr. Wood respond- 
ed to the presentation of the award at 
the last meeting of the American 
Electric Railway Association in 
Cleveland, he did so with regrets, he 
said, because he had hoped his com- 
pany would win both awards. 

Bringing the Coffin award to Vir- 
ginia was a matter of pride not only 
to the officers and employees of the 
company but also to the people of 
Richmond and to the other communi- 
ties served by the company. Last 
month the Chamber of Commerce of 
Richmond gave a testimonial dinner 
to the officers of the company in 
celebration of the Coffin award. The 
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leading citizens of the community 
were present. The Virginia Electric 
& Power Company has ceased to be a 
subject of derision; it has become a 
matter of pride. 

Mr. Wood has given the human 
touch to the management of the com- 
pany. Perhaps it is this gift more 
than any other, which has contributed 
so largely in making the company 
popular and successful. The “little 


things” the company does appeal to 
the people ; even the placards it places 
in its busses and street cars please the 
people. Here is one, for example, 
that caught the eyes of patrons along 
about Thanksgiving Day: 
“Let us give thanks for true and 
loyal friends; for home and fam- 
ily ties; for work, for play; for 
beauty, and the grace that laugh- 
ter lends to toil or trial.” 





When Reductions in 


HANGES in utility rates, either 

upward or downward, seem to 
be unpopular with a large portion of 
the rate payers. 

Even when utility companies offer 
to reduce their rates they may soon be 
the object of attack. In scores of 
cities and towns throughout the coun- 
try during the last few months pro- 
posals to revise gas and electric sched- 
ules downward have been made by 
the companies, and the reaction to 
these announcements are often far 
from favorable. Newspaper headings 
tell the stories from day to day in 
some such way as this: “Rate pro- 
duction only for large consumers,” 
or “Small consumers hit by new 
rates,” or “New rate hit by head of 
Consumers’ League,” or “Cities are 
up in arms in defense of the small gas 
users.” 


iw“, officials often rush into print 
with some such statement as this: 
“The city law department will fight 
every inch of the way to protect the 
interest of the working man in the 
proposed readjustment of rates. The 


Rates Bring Criticism 


proposed change in rates is a discrimi- 
nation against the poorer class of 
people.” Opposition of this kind, 
however, does not always develop. In 
some instances city officials make a 
careful study of the proposed rates 
and co-operate in an endeavor to es- 
tablish an equitable tariff which ap- 
portions the cost of service fairly to 
those who create the expense. 

It is always difficult to formulate 
schedules for different classes of con- 
sumers that will be fair and nondis- 
criminatory. This is especially true 
of gas industry, which started out 
with unscientific schedules. Under 
the old method of charging, a large 
number of gas consumers received 
their service at less than cost and at 
the expense of other consumers. 
Every attempt of the companies to 
make this class of consumers pay for 
what they use is met with protest. 

But the companies will probably 
continue to fight for scientific rates. 
Such rates are for the benefit of con- 
sumers as a whole, whether they know 
it or not. 

—Davip Lay 


89 





Who Will Regulate Radio 
Broadcasting—and How? 


The broadcasting industry has grown with such astonishing rapidity that only 
make-shift measures have yet been devised to control its activities; the 
courts have yet to determine to what extent, if any, it constitutes 


a “public utility.” 


This article outlines what some of the 


problems are that still confront the courts, the Com- 
missions, and the broadcast industry itself. 


By FRANCIS X. WELCH 


EGULATION of air _ utilities, 
R aeronautic and radio is still 

very much in_ swaddling 
clothes. One can see at a glance, 
however, that aviation is the much 
simpler problem because it is so much 
like other forms of common carriers. 
Accordingly, the law of the air as ap- 
plied to aeroplanes is rapidly develop- 
ing into a fairly workable condition. 
The effect of the Federal Aeronautic 
Act of 1926 and the resulting regula- 
tion of the Commerce Department as 
well as the action of the various State 
Public Service Commissions in taking 
one of these baby twins under their 
wings indicates that the aeroplane as 
a commercial utility will be settled, 
defined, and regulated in a very short 
time, but the fact remains that the 
other twin is in a bad way legally, 
and every day and in every way this 
problem is getting bigger and bigger. 


|. penny trying to analyze or diag- 
nose the complications of the 
radio problem it would probably be 
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more logical to dissect it. What 
makes it grow? What supports it? 
Why is such entertainment free? Or 
in plain and simple words, who pays 
the fiddler, and why? 

Radio broadcasting in America has 
developed along lines quite different 
from those in Europe and in the 
Orient. All over the continent, 
broadcasting stations have developed 
along the lines of “let him pay who 
receives.” The stations are supported 
by a system of taxation on receiving 
sets and are operated for the most 
part by the government. In compar- 
ing the European system to our own, 
it must be remembered that the opera- 
tion of stations on the continent by a 
private company for publicity pur- 
poses would be a doubtful enterprise. 
It certainly would not pay as well as 
it does over here. Then, too, pro- 
ceeds from commercial broadcasting 
of part time programs would be much 
less than in America. The main rea- 
son is because it is questionable 
whether an European station can 
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broadcast to a big enough market, in 
a language which will be understood 
by enough persons. 

For instance, if an Italian automo- 
bile tire company wanted to put on 
an advertising program at Genoa two 
questions would confront the manu- 
facturer : 

First, are there enough automobile 
owners, ready, willing, and able to 
buy within the receptive conditions 
and range of the station to constitute 
a good prospective market? 

Secondly (assuming that the first 
question could be answered in the 
affirmative), is the number of such 
owners, who at the same time, under- 
stand the Italian language large 
enough to bother with putting on the 
program? 

Language is a real problem in 
Europe. A certain Swiss station is 
picked up by a regular audience speak- 


ing teri different languages, and it is 


necessary to rotate the various 
tongues used. Of course, as long as 
the music is going every one is 
pleased. Music is an international 
language especially with the artistic 
European, but music alone cannot sell 
tires or any other commodity. This 
is probably one of the reasons why 
the respective governments on the 
continent control most of the broad- 
casting and have to charge for it; 
namely, if they did not do it, nobody 


else would. 
| Japan a curious method of sup- 
porting broadcasting is reported. 
Receiving sets in that country are 
tuned only to the nearest station and 
the buyers must pay a periodical fee 
during the time they operate their 
sets. This may or may not be work- 
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ing out all right, but there is a strong 
suspicion that any smart electrician 
with a few feet of wire and a little 
spare time could be doing a good bit 
of radio bootlegging in the Orient. 
On the other hand Japanese programs 
may be of such a nature that the citi- 
zens think one station is about as 
good as another. It is certain, how- 
ever, that such a system could not 
work out here where the average 
bright American boy has already built 
one or more receiving sets before 


completing high school. 
H™ in our own land we have 
an entirely different situation. 
America, including Canada, is the 
greatest potential market in the world 
and the English language is univer- 
sally understood. The weakest sta- 
tion can hardly broadcast the virtues 
of a single commodity without mak- 
ing contact with a potential market 
sufficient to swamp the sponsors with 
sales orders if it is properly moved. 
The important detail then, is to pre- 
pare programs that will appeal to the 
buying public. In view of this cir- 
cumstance it is a small wonder that, 
speaking in terms of radio, America 
is literally the land of the free. 
Manufacturers of shoes, furniture, 
chewing gum and every other imag- 
inable commodity have found that 
broadcasting is a cheap and effective 
advertising medium. 

The appeal of the programs are as 
varied as the commodities advertised. 
Some merchants go directly to the 
public by “pushing” their goods with 
explanatory remarks during the pro- 
gram or else weaving directly into the 
program some reference to their 
wares. Others merely depend on the 
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good will of the listeners by sponsor- 
ing the transmission of some event of 
general interest, such as a football 
game. But still other business con- 
cerns construct and operate their own 
broadcasting stations and are appar- 
ently satisfied that the expense there- 
by incurred has more than made up 
the advertising value of the station. 
This can be shown by the fact that 
the United States Government oper- 
ates only a handful of broadcasting 
stations which are used chiefly for the 
transmission of military and agricul- 
tural information, or else code sig- 
nals. A mere 5 per cent of the sta- 
tions are operated by clubs, churches, 
and societies; the balance are exclu- 
sively owned and operated by private 
commercial enterprises, such as de- 
partment stores, hotels, and manufac- 
turers in general. 


ogee of the most interesting de- 
velopments in the radio industry 
was the organization of the National 


Broadcasting Company. This com- 
pany has been compared to the Asso- 
ciated Press and other national news 
services, and this analogy is striking 
in many ways. The company con- 
tracts with certain stations in stragetic 
points over a given area, such as the 
eastern part of the United States. 
When any event of sectional im- 
portance such as the World Series 
baseball game takes place it is broad- 
cast from the originating station and 
so relayed by telephone to be rebroad- 
cast from all “affiliated stations” in 
the hook-up. It may happen that two 
interesting events occur at once in 
New York. The National Broadcast- 
ing Company has developed two sys- 
tems of hook-ups to take care of this 
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situation. They are called the “red 
network” and the “blue network.” 
Therefore while one football game is 
sent out over western New York bya 
Rochester station, another game may 
be picked up by listeners in the same 
area from a Buffalo station. What 
has been done for the east has also 
been done in other sections, and the 
national hook-ups during the recent 
political campaign were the greatest 
ever attempted. The National Broad- 
casting Company sells its time to any- 
one who will guarantee a reasonably 
interesting program; in turn the com- 
pany pays the local station for the use 
of its facilities. In this respect it is 
sort of a “broadcasting broker,” giv- 
ing the use of its wide system and ex- 
cellent organization to a single adver- 
tiser. 

Like the press services the company 
is strictly nonpartisan and will sell 
its time without discrimination to 
class or creed as long as the proposed 
programs are not obviously offensive. 

The Columbia Broadcasting System 
is another association of independent 
stations not affiliated with the Na- 
tional Broadcasting Company; it 
functions very much along the same 
lines and its existence is said to insure 
healthy competition and good pro- 
grams for the public, just as one na- 
tional press service helps to check an- 
other. 


HE operators of some stations 

find that the proceeds from the 

sale of broadcasting time to local ad- 
vertisers, as well as to the broadcast- 
ing chains pretty nearly pays for the 
operation of their plants; a few com- 
panies even report a fair profit. For 
the most part, however, these proceeds 
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are not quite sufficient to make broad- 
casting stand on its own feet as a 
business, and the operators usually 
charge off the difference to the adver- 
tising of their own company and from 
the large number that continue to 
operate, and apply for licenses, this 
arrangement must be fairly satisfac- 
tory. 


8 gee 1920 the regulation of the 
radio utility gave no trouble to 
anyone. A statute adopted back in 
1912 when broadcasting was restrict- 
ed to code signals, gave ample gov- 
ernmental control during the war. 
This law simply provided that no one 
should operate a broadcasting station 
without first obtaining a license from 
the Secretary of Commerce. But 
with the big radio boom of 1920, it 
seemed that the principal merchant at 
every cross roads in the country was 
seeking a place on the already over- 
crowded wave-band of the standard 
radio receiving set. This gave rise to 
the problem of “interference,” which 
is simply the operation of two or 
more stations on the same wave 
length so as to confuse programs. 
The Secretary of Commerce bravely 
tried to police the air in a number of 
test cases, but on each occasion the 
Federal Court ruled against the De- 
partment. In the leading test case,* 
it was decided that the Secretary had 
no constitutional authority to refuse 
a license to a properly qualified appli- 
cant for a wave length, and that his 


*Hoover v. The Inter-City Radio Com- 
pany, 54 D. C. Appeals, 339. 

For other decisions, see United States v. 
Zenith Radio Corp. 12 F. (2d) 614, Chicago 
Tribune Co. v. Oak Leaves Broadcasting 
Co., Circuit Court of Cook County, Ill— 
Gen. No. B-126864. (Unreported 1926.) 
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only task was to assign the applicant 
one that would cause the least possi- 
ble interference. The result of these 
decisions caused so much “pirating”’ 
and “wave jumping” and the radio 
air became such a bediam of con- 
fusion that strong public sentiment 
for air policing has resulted in the 
recent radio act of 1927. 


B” how about the international 
aspect of radio regulation? Ra- 
dio has raised grave international 
problems and there is a serious re- 
quirement for world-wide and uni- 
form laws governing certain aspects 
of commercial radio. Whether this 
can yet be done through the forum of 
the League of Nations or through the 
medium of special international con- 
ventions is merely a matter of detail. 

The biggest obstacle in the way of 
international radio regulation is the 
complete absence of precedents. Ra- 
dio knows no boundary and the most 
stringent regulation will have to be 
made if decent behavior by small 
neighboring countries is to be ob- 
served. For instance, Russia has been 
accused of tossing Soviet propaganda 
into her neighbors’ back yards. In- 
ternational supervision to prevent 
such activities will require the crea- 
tion of an European Commission, 
ever active and with the authority of 
broad delegated powers. 

Although no attempt has been made 
by European countries to control 
wave lengths, there is striking evi- 
dence of good will and co-operation 
both as to the allocation of wave 
lengths by gentlemen’s agreements as 
well as the preservation of interna- 
tional goodwill through strict censor- 
ship. 
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Of course there are exceptions. 
Lieutenant Colonel Davis, states: 


“There are some exceptions to this 
prevelant spirit of co-operation, how- 
ever, and occasionally one nation 
throws a monkey wrench into the 
broadcasting machinery. For exam- 
ple, during the general strike in Eng- 
land, the only means of disseminat- 
ing information which existed be- 
tween the government and the pub- 
lic was the broadcasting station. The 
most important of these was Daven- 
try, transmitting on 1,600 meters. It 
was found, however, that the trans- 
missions during the time of the strike 
were subject to insurmountable in- 
terference from another station, 
which afterwards showed itself to be 
Moscow. Whether the Russians 
were interfering deliberately or not 
is beside the point. The fact remains 
that one country can entirely spoil 
the transmissions from one or more 
stations in a foreign country in Eu- 
rope, if it desires to do so. 

“Last year, news items from 
Bucharest indicated that the Russian 
Radio Broadcasting Station at Mos- 
cow was broadcasting criticisms of 
the Roumanian government and was 
appealing to its Roumanian audience 
to start a revolution. The War Min- 
ister of Roumania instructed one of 
the military radio stations to set up 
a counter ‘buzzing’ whenever the 
Soviet News Station began to broad- 
cast. In the case of the Daventry 
incident, it was not known whether 
the interference from Moscow was 
intentional or not. The Bucharest 
example presents quite the different 
situation of one government deliber- 
ately intruding itself through the 
medium of radio into the internal 
workings of another country to the 
latter’s detriment. The necessity for 
the establishment of international 
rules and regulations is therefore 
very evident.” * 


*15 Georgetown Law Journal, 474. 


UR country, for unknown rea- 
sons, has been singularly back- 
ward in joining these international 
families. Mere co-operation with in- 
ternational agreements could not 
possibly affect our sovereign radio 
rights in any way. More especially 
have we been late in rebuking stations 
who have violated international good- 
will and ordinary decency by appro- 
priating Canadian wave lengths. 
Canada is supposed to have a gentle- 
men’s agreement with our Commerce 
Department of which the Dominion 
Government has heretofore been very 
considerate, but has recently shown 
signs of reciprocating violations from 
this side of the border. This phase 
of radio regulation has attracted wide- 
spread comment. Mr. Jack Binns, 
now a popular radio columnist, says: 
“Our greatest blunder, however, 
is the failure properly to consider the 
sovereign rights of contiguous and 
near-by nations. We have been 
prone to look with scorn upon Euro- 
pean radio development, yet when the 
possibility of interference loomed 
there the twenty-two countries got to- 
gether under the aegis of the League 
of Nations and split up the available 
wave lengths among themselves on 
the basis of population and geograph- 
ical location. Having accomplished 
this, they established the Interna- 
tional Radio Union and put a dicta- 
tor at the head of it to administer 
the agreement. It is inconceivable 
that any condition even approaching 
ours can develop in Europe. 

“The latest North American coun- 
try to begin broadcasting is New- 
foundland. A 500-watt station has 
been established at St. John’s. It 
will cause interference with Ameri- 
can stations around the 395-meter 
wave. Newfoundland is a sovereign 
state and can utilize as many wave 
lengths as it pleases irrespective of 
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public opinions or convenience in 
this country. The same is true of 
Canada and Mexico. What we need 
immediately is a North American 
conference, as suggested by Secretary 
Hoover, to agree upon an allotment 
of wave lengths so that the interests 
of the entire continent will be best 
served without rancor or interfer- 
ence.” * 


HE main object of the Federal 

Radio Act of 1927 was to rem- 
edy the constitutional defect of the 
old 1912 Statute. The principal pro- 
visions were the creation of a Federal 
Radio Commission composed of five 
members, known as the Federal Radio 
Commission, and the enumeration of 
the Commission’s powers. The Com- 
mission is to pass on all applications 
for licenses and to determine “public 
necessity and convenience” for broad- 
casting proposed therein. The Com- 
mission is to classify stations and as- 
sign frequencies as well as control 
power and supervise chain broadcast- 
ing. The last power is for the pre- 
vention of air monopoly by any single 
broadcasting system. The police 
powers given to the Commission are 
very broad and are yet to be ade- 
quately tested in the courts. 


toe of the most interesting pro- 
visions of the act is that deal- 
ing with censorship. It is specifically 
stated that “Nothing in this act shall 
be understood or construed to give 
the licensing authority the power of 


censorship.” Another section pro- 
vides that a station allowing a political 
candidate to broadcast must afford 
equal facilities to other candidates for 
the same office, and it may impose no 
restrictions on what such candidate 


* Collier’s Weekly, October 3, 1928. 
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might say. Commenting on this pro- 
hibition the Columbia Law Review 
says: 

“The power to control the content 
of a broadcasting program is entirely 
in the hands of the broadcaster. Yet 
it may be argued that ‘public conven- 
ience and necessity’ require the denial 
of a license to a station in an already 
crowded area which has previously 
broadcast speeches urging religious 
intolerance, or, indeed, to one whose 
programs have merely been dull. The 
radio is a powerful agency for propa- 
ganda, and instances are not lacking 
of the denial by broadcasters of their 
facilities to persons representing 
minority views. It would clearly be 
impracticable to declare a broadcast- 
ing station a public utility and require 
it to take all material offered, but the 
standard of ‘public convenience and 
necessity’ seems to afford a sufficient- 
ly effective device to guarantee the 
freedom of the air. What the char- 
acter of its program is, and, more 
particularly, whether on controversial 
questions a station has given fair 
representation to both sides would 
easily seem important elements in the 
determination of whether or not it 
should be permitted to continue 
broadcasting.” * 

In the Senate hearings on the pres- 
ent act an attorney for the American 
Civil Liberties Union cited instances 
of such denials to the Foreign Policy 
Association, to the Union itself and 
to Mr. Hudson Maxim, who was al- 
lowed to speak for an hour against 
the Volstead Act only to find he had 
been cut off for half that time. More 
recently a Democratic and a Socialist 
Congressman have complained in the 
newspapers that their addresses had 
been censored by a station before they 
were permitted to broadcast.+ 


*27 Columbia Law Review, 732 (1927). 

+ Hearings before Senate Interstate Com- 
ase Committees, 1754, 69 Cong. 2d Sess. 
1926. 








HE 1927 speculation of the au- 
thor of the foregoing passage 
dealing with the eliminating of sta- 
tions of doubtful purpose because of 
alleged lack of public convenience 
might be remembered in view of the 
recent action of the Radio Commis- 
sion on an application of the Ameri- 
can Association for the Advancement 
of Atheism Inc. to establish a broad- 
casting station in New York city to 
“disseminate the philosophy of aeth- 
ism.” It was found that the radio 
terminal in the vicinity of New York 
city was greatly overcrowded so that 
the Commission did not grant ari ad- 
ditional license in that quarter. Still 
more recently, however, the Commis- 
sion has refused an application of a 
certain company that wanted to go on 
the air “to promote a better under- 
standing between the public and the 
utilities in general.” The application 
was objected to on the ground of 
“utility propaganda.” This time the 
Federal Commission also denied the 
application on the ground of over- 
crowded broadcasting area but gave 
as an additional reason that “the ap- 
plication indicated an intention to 
carry on a type of broadcasting now 
being extensively condemned after 
revelations uncovered by the Federal 
Trade Commission.” 


HE success of the Radio Act to 
date has not been startling, but 
more recent action of the Commission 
gives promise of a greater effort at air 
policing in the future. When the act 


became effective the air was already 
much overcrowded; it has been esti- 
mated that in March, 1927, there were 
737 regular broadcasting stations in 
operation throughout the country, and 
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applications were on file with the 
Secretary for many more. Divide 
this number by the 89 available wave 
lengths in the normal broadcasting 
band and you will have some idea of 
the amount of interference through- 
out the country. It is the prevailing 
impression that 500 stations is a 
maximum that should be allowed, and 
that these should be allocated to sep- 
arate locations and subject to time 
and power regulation in accordance 
with general public convenience and 
receiving comfort. 

The Commission has been fairly 
vigorous in keeping unwarranted 
newcomers from the air, but in elim- 
inating the old timers, that is, opera- 
tors who were broadcasting before the 
effective date of the 1927 Act, the 
Commission has been very, (and in 
the opinion of some), unduly timid. 
This may be unquestionably due to 
the doubt expressed by many lawyers 
as to the constitutional right of the 
Commission to eliminate operators 
who have vested rights in the air. It 
might be added that the original 
theory of the 1927 Radio Act was 
that nobody had any vested rights in 
the air and that the ether belonged to 
the people of the United States as a 
whole.* This theory had its origin 
in a joint resolution which was 
specifically repealed by the present 
act.+ As a result all those stations 
that came into existence between 1912 
and 1927 claim a property right in a 
certain channel of the ether by reason 
of their construction and investment 
and the establishment of a regular 





* Act of December 8, 1926, 69th Congres- 
sional Congress 2nd Session. 

¥ Act of February 27, 1927, 69th Congress 
2nd Session, Public Doc. No. 632, Chap. 39. 
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audience, as well as the assumption of 
contract obligations to sell future 
time. 


t is well known that in automobile 
I regulation, the convenience and 
necessity of bus operators which had 
been doing business regularly since a 
time prior to the effective date of the 
regulatory statute, is generally pre- 
sumed. No such presumption will be 
satisfactory in radio, because if the 
Commission is going to bring any 
order of the present chaos, about 
three hundred of the old stations will 
have to be ordered to get off the air. 
So it will be seen that the Commis- 
sion is on some rather ticklish consti- 
tutional ground. Nevertheless Judge 
S. B. Davis commenting on the bash- 
ful attitude of the Radio Commission 
in a recent article stated : 

“Certainly the Commission should 
proceed on the theory that the law 
which creates it is constitutional and 
that it has the power to do what the 
law tells it to do. To take the op- 


posite theory is to negative its own 
right to exist.” 


It has been suggested that all the 
stations that went into operation be- 
tween 1912 and 1927 should be 
treated as trespassers and should be 
placed under the burden of proof of 
showing that public convenience and 
necessity requires their existence. 


ee the Commission finally 
makes up its mind to deal with 
this problem (and there is recent in- 
dication that the Commission is going 
to deal very severely with it), there 
is some suggestion that the radio 
problem might eventually solve itself, 
although most of us would be unwill- 
ing to wait that long. Competition, 


the age-old economic force, which 
has so long been the policeman of 
every other kind of business, appears 
to be making his debut at the micro- 
phone. How competition can effect 
the radio industry has been briefly 
analyzed by the same able Mr. Binns 
previously mentioned. He said: 


“Will the chain system ultimately 
drive the independent stations off the 
air? That vital question embraces 
the great fear of many people, and it 
was undoubtedly the impelling mo- 
tive back of the last radio law en- 
acted by Congress. It is a fair ques- 
tion and one that requires attention. 
The present condition of overcrowd- 
ing in the air is merely a temporary 
one, even though it has caused the 
radio commissioners many sleepless 
nights. Harsh economic laws will 
soon compel many stations to sign off 
permanently, and then the question I 
have cited at the beginning of this 
paragraph will become an important 
one indeed. If the independent sta- 
tions will take advantage of the possi- 
bilities that are available, they should 
survive. 

“Tn the first place, the chains will 
succeed just so long as they render 
an efficient service, which necessarily 
means programs of high quality and 
real merit. The degree of their suc- 
cess depends upon the competition 
confronting them from other chains 
or from independent stations. It is 
in this respect that the independent 
studio manager has his greatest op- 
portunity. He is not confronted by 
the same circumstances nor the in- 
hibitions of the chain system, and 
therefore, he can show more initiative 
by developing unique presentations 
entirely free from the stereotypes 
that are rapidly becoming fixtures on 
the air.” * 

It might be noted that Mr. Binn’s 


prediction was made slightly previ- 


* Collier’s Weekly. 
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ous to the unquestionable success of 
the Columbia Broadcasting System, 
an association of independent stations. 


Sew outlook of the radio industry 
as we now know it is fairly en- 
couraging. There is every indication 
even should the existing radio act 
break down constitutionally, that pub- 
lic sentiment will inevitably compel 
the adoption of some law that will 
work, and will permit the existence of 
a real air policeman. At all cost the 
American public will see to it that the 
air traffic is cleared up. 

In the matter of receiving sets, the 
radio manufacturers are to be con- 
gratulated. Some time ago there was 
a peculiar type of receivers that we 
might call, for want of a better name, 
the “anti-social set.” This set was at 
once a receiving and a transmitting 
set, and as a result whenever it was 


tuned in or out, and very often while 
it was merely operating, a neighbor- 
ing radio fan would be disturbed 
with howls and squeals caused by the 


“anti-social set.”” The set however, 
was a very good performer consider- 
ing ether traffic congestion and gen- 
eral receptive conditions, and above 
all, it was a very economical set. 
Nevertheless, the leading manu factur- 
ers were far-visioned enough to see 
that the development of this type of 
equipment would ruin the radio busi- 
ness for everybody, and antagonize 
the public generally. By gentlemen’s 
agreement, the anti-social set has been 
practically eliminated from the pres- 
ent market without a single court ac- 
tion being required, or a single law 
being passed. It is such spirit as this 
that makes most of us have faith in 
the millenium of American business. 
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NOTHER item of future radio de- 

velopment that must be consid- 
ered is power-line interference. Al- 
ready real estate operators are adver- 
tising subdivisions as having “excel- 
lent radio reception.” The interfer- 
ence from street railway trolleys has 
caused so much dissatisfaction that 
some patrons who previously opposed 
the substitution of busses on certain 
unprofitable rail lines, are now wel- 
coming them. They are glad to be 
rid of the street cars with their peri- 
odic trolley static. The effect of 
power-line static on rural radio recep- 
tion has already been considered as 
an element of damage in the condem- 
nation of land for the construction of 
transmission lines. It used to be that 
putting a power line over a farmer’s 
land meant nothing to him, and he 
was glad to permit it for a few dol- 
lars. The power companies now find 
that rural land owners are commenc- 
ing to value their radio rights more 
and more. 


HILE the outlook in the radio 

industry proper might be en- 
couraging from a lawyer’s point of 
view, television threatens to tear the 
whole problem up again. Television 
is just around the corner. A few 
more years should see this art in use 
for theaters and exhibitions and one 
can only speculate as to just how far 
off popular reception is. When tele- 
vision becomes popular, free recep- 
tion will probably vanish. Perfected 
television if possible will eliminate to 
a great extent the motion pictures and 
the grand operas, thereby putting a 
premium on the surviving talent that 
is to be used in broadcasting. The 
expense will be enormous and proba- 
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bly more than present advertisers 
could ever bear. 

The late Mr. Tex Rickard, the 
well-known fight promoter, in be- 
moaning a recent financial loss from 
the Tunney-Heeney fight laid the 
whole blame on the radio and prom- 
ised that the next heavy-weight cham- 
pionship fight would not be broadcast 
unless heavy royalties were forthcom- 
ing for the concession. Perhaps he 
was preparing for himself and his 
successors to charge many thousands 
for the next radio concession. What 
advertiser will pay for this? 

With this situation in mind con- 
sider what Mr. Gatti-Cazzaza will say 
when television operators want to 
broadcast “Rigoletto” from the stage 
of the Metropolitan Opera Company. 
The shrewd metropolitan impressario 
perhaps believes that television broad- 
casting of grand opera will empty the 
diamond horse-shoe and make the 
great auditorium deserted. Who will 
pay for this? Certainly not the ad- 
vertisers. A sales tax on receiving 
sets has even been suggested. 
oo is evidence that television 

is more sensitive to power in- 
terference than the ordinary radio 
reception. The cities of the future 
might have to be developed and the 
present cities might have to be recon- 
structed so as to bring all high volt- 
age wires in through concentrated 
channels over the least valuable por- 
tion of the cities in order that resi- 
dential sections will be free from 
television interference, just as at the 
present time railroads are all being 
concentrated at the entrance of cities 
to eliminate unnecessary traffic inter- 
ference. 
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AS to state regulation, little need 
be said. Radio broadcasting is 
interstate commerce over which the 
state has no control. A Federal 
Court in holding void an attempted 
taxation by a municipality of an ama- 
teur broadcaster as an interference 
with interstate commerce, said that it 
was impossible to conceive of a sta- 
tion, however weak, which did not 
penetrate state border liens.* A west- 
ern state has required all broadcast- 
ing stations to obtain a “certificate of 
convenience and necessity” from the 
State Public Utilities Commission. 
These two facts combined with the 
rapidly increasing necessity for the 
radio in popular communication indi- 
cates that sooner or later the radio 
will officially be declared a public 
utility, notwithstanding the fact that 
its service is free to receivers. 

As for state censorship there is but 
one case reported; that is a decision 
of an inferior Pennsylvanian tribunal 
which prohibited the broadcasting of 
a baseball game on Sunday in contro- 
vention of a local blue law, notwith- 
standing the fact that the game was 
being lawfully played in the state of 
New York. There is considerable 
doubt about the force of the decision 
but the states have unquestionable 
police power to put a stop to any 
local broadcasting that violates exist- 
ing laws such as obscene, inflamma- 
tory, or scurrilous programs. 

Congress also, in view of the in- 
terstate character of broadcasting, 
probably has such criminal jurisdic- 
tion, just as that exercised in the 
White Slave Act, but so far, no Fed- 
eral criminal regulation has been at- 
tempted. 

* Whitehurst v. Grimes, 21 Fed. (2d) 787. 











Hon. Leon O. Whitsell 





Chairman of the California Railroad Commission 


on. Leon O. Whitsell, who 

H is president of the California 

Railroad Commission, was 

born in Centerville, Iowa, July 10, 

1876. His grandparents were among 

the very earliest settlers of lowa; they 
came from Ohio by wagon. 

Commissioner Whitsell obtained his 
preparatory education at the Farm- 
ington High School, from which he 
graduated. He then studied law in 
Centerville, Iowa, with the Hon. 
Claude R. Porter, now a member of 
the Interstate Commerce Commission. 
He passed the Iowa bar examination 
in the Spring of 1900 and began the 
practice of law in Idaho. 

Commissioner Whitsell’s practice 
has included some highly important 
litigation. In 1906 he was retained 
in the Mayer, Haywood and Petti- 
bone cases in Boise, Idaho. He con- 
tinued to work for the Western Fed- 
eration in Idaho and Colorado until 
1909 when he took up a unit on the 
Truckee-Carson Project in 1910 and 
personally developed it. He was also 
retained as attorney for the miners 
during the Masaba Range strike in 
1916, in Minnesota. 

He went to Orange county, Cal- 
ifornia, and engaged in the raising of 
oranges and lemons from 1915 until 
1925. There he became a member of 
the Board of Supervisors, in which 
capacity he served for three years. 





He was also president of the Orange 
County Community Chamber of 
Commerce. 

Commissioner Whitsell was ap- 
pointed to the Commission as a “dirt 
farmer” by Governor Friend W. 
Richardson on July 28, 1925, to fill 
the unexpired term of Hon. Edgerton 
Shore. He was reappointed by Gov- 
ernor Richardson for a full term of 
six years on January 1, 1927, and on 
January 1, 1928 was elected president 
of the California Railroad Commis- 
sion. Commissioner Whitsell is a 
member of the Republican party. 

Outside of professional and busi- 
ness activities Commissioner Whitsell 
has been prominent in fraternal af- 
fairs. He is past master of Orange 
Grove Lodge F. & A. M. of Orange, 
California ; high priest of the Orange 
chapter Royal Arch Masons; thirty- 
second degree Mason; a Knight Tem- 
plar; a member of Al Malaikah 
Shrine, Los Angeles; member of the 
Elks and Knights of Pythias; mem- 
ber of the Orange Rotary Club; sen- 
ior grand deacon of the Grand Lodge 
of Masons of California; and a mem- 
ber of the California Masonic History 
Committee of the Grand Lodge. 

Commissioner Whitsell is married 
and has two sons. His hobbies are 
California history, Spanish cooking, 
and trout fishing. He played football 
in his youth and now plays golf. 
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The March of Events 





Radio Broadcasting Stations 
as Public Utilities 


HE question whether radio broad- 
i casting stations are public utili- 
ties has been raised in a brief filed by 
attorney Louis G. Caldwell in the Fed- 
eral District Court for the Northern 
District of Illinois in injunction pro- 
ceedings by the Radio Commission to 
prohibit station WOK-WMBB, Home- 
wood, Illinois, from operating on a 
channel not authorized by the Commis- 
sion. Mr. Caldwell argues that the 
phrase in the Radio Act of 1927 must 
be broad enough to include not only 
businesses which are undoubtedly pub- 
lic utilities, but also others which can- 
not possibly be and still others which 
may or may not be; that in broadcast- 
ing the emphasis is on receiving not on 
messages merely, but on intangible com- 
modities consisting of information, in- 
struction and amusement; that in this 
sense broadcasting is a public utility by 
the laws of nature, because once a 
broadcast station is in operation it can 


hardly prevent any member of the pub- 
lic from receiving its programs. 


Long Distance Telephone 
Rates Reduced 


A= in long distance tele- 
phone rates during the daytime, 
which will save telephone users of the 
country approximately $5,000,000 a 
year, will become effective February 
1st, it has been announced. Rate reduc- 
tions are also to be made in Canada. 
This will include station-to-station rates 
and also person-to-person rates. Even- 
ing and night rates will remain un- 
changed. 

The rates will be cut from 5 to 25 
cents on charges for station-to-station 
calls between points from 130 to ap- 
proximately 1500 miles apart. The re- 
ductions are to run as high as 13 per 
cent in middle distance rates. Separate 
rates for appointment and messenger 
service will also be eliminated under the 
new schedule, and these services will be 
offered at person-to-person rates. 





Arizona 


Preparations for Utilities Asso- 
ciation Meeting 


SPECIAL meeting of the board of 
directors and convention commit- 
tees of the Arizona Utilities Association 
was held at Phoenix January 12th, for 
the purpose of making preparations for 
the fourth annual convention of the 
association, scheduled for Tucson April 
18th, 19th, and 20th. 
The latest plans announced for the 
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convention contemplated a joint meet- 
ing with the Pacific Coast Electrical 
Association and the Pacific Coast Gas 
Association at a 3-day gathering, the 
first two days being devoted entirely to 
business and the third day including a 
golf tournament, a motor tour, and a 
dinner dance in Nogales, Sonora. An 
attractive program was also being ar- 
ranged for the special entertainment of 
women attending the convention during 
this period. 
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California 


A City Increases Rates to Meet 
Litigation Expense 


N ordinance raising the city water 
A rates 50 per cent for five months 
in order to secure funds to meet ex- 
penses in a suit over the Gibraltar dam 
was given its first reading at the Santa 
Barbara city council meeting on Decem- 
ber 27th. The increase, it is stated, 
would be only temporary. The Santa 
Barbara Press reports that an estimated 
amount of $80,000 to be used in sur- 
vey and attorney costs in the suit 
brought by Santa Ynez property own- 
ers against the cities of Santa Barbara 
and Montecito for impounding waters 
of the Santa Ynez river will be di- 
vided by the two defendants. It is be- 


lieved by councilmen that approximately 
$9,000 a month will be raised by the 
increase in water rates. 


Higher Water Rates Asked 
by Company 

HE San Joaquin & Kings River 

Canal & Irrigation Company, it is 
reported in the 7urlock Tribune, has 
applied to the Commission for author- 
ity to increase water rates throughout 
an area of approximately 160,000 acres 
in Merced, Fresno, and Stanislaus 
counties. The petition claims that 
present rates produce approximately 
$168,000 annually on a valuation of 
$5,200,000 and asks an increase to pro- 
duce not less than half a million dollars. 


Florida 


Hurricanes and Service Charges 


om September hurricane, with 
other causes, was given by R. W. 
Reynolds, superintendent of the West 
Palm Beach Water Company, as the 
reason for a change in collecting serv- 
ice charges, which began January Ist. 
The charges hereafter will be in pro- 
portion to the size of the meter, cus- 
tomers being placed under two classifi- 
cations. Collections from permanent 
customers will be made monthly or 
quarterly in advance; and from sea- 
sonal consumers, the first of the year; 


or when a meter is installed, for a full 
twelve-months period in advance instead 
of for the calendar year as heretofore. 
Consumers who have had active service 
continually for twelve months, are auto- 
matically classified as permanent. New 
services will be considered seasonal dur- 
ing the first twelve months, and inter- 
ruptions of permanent service necessi- 
tating the reopening of an account will 
cause the consumer to be placed on a 
seasonal basis. It is stated that the un- 
usual burdens imposed on residents by 
the September hurricane are responsible 
for making this change. 


Illinois 


Public Phone Booths Closed 
in Rate War 


bg tonnage hotels in the city of 
Chicago early this month refused 
the use of telephone booths to the pub- 
lic as a result of the action of the IIli- 
nois Bell Telephone Company in offer- 


102 


ing new contracts under which the com- 
pany would take 774 cents out of every 
dollar, leaving 224 cents for the sub- 
scriber. The former contract, which 
has been in effect for thirty years, pro- 
vided for a guarantee of four calls a 
day on each telephone. In addition the 
agreement provided for dividing the 
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fees over that guarantee equally be- 
tween the company and the subscriber. 

Chicago druggists are also expressing 
strenuous opposition to the new con- 
tract, but it was decided to keep the 
drug store booths open as a public serv- 
ice, since closing of the booths in resi- 


Judge’s Order Changes Chicago 
Bus Line Situation 


upGE Otto Kerner on January 2nd 
J reversed the order of the Commis- 
sion authorizing the Chicago Motor 
Coach Company to operate busses over 
a 34-mile route in Northwestern Chi- 
cago. The Commission order was re- 
sisted by the Chicago Surface Lines 
and several organizations and individ- 
uals. The Commission had given per- 






dential sections might increase the fire 
hazard. 

William R. Abbott, head of the tele- 
phone company, is quoted as stating 
that the new rate is substantially higher 
than that allowed owners of telephone 
booths in other cities. 


mission for a 10-cent bus service, while 
the Chicago Surface Lines had sought 
authority for permission to operate 
feeder’ busses in conjunction with its 
street cars at a 7-cent fare. Judge Ker- 
ner reversed the order on the ground 
that it was made without a hearing of 
evidence and without notice to some of 
the interested parties. Attorneys for 
the motor coach company have indi- 
cated that they would appeal from 
Judge Kerner’s order. 


Indiana 


Rate Reductions under Holding 
Company Operation 


ATS of eleven rate changes ef- 
fecting savings of $1,295,441 in 
the aggregate to customers served by 
the Northern Indiana Public Service 
Company, was cited by Samuel Insull, 
Jr., president of the company, in an 
address at a meeting of stockholders 


Meter Installation to Be 
Investigated 


N investigation has been ordered 

by the Commission into the prac- 
tice of the Indianapolis Water Com- 
pany in requiring the installation of 
water meters by its customers. The 
Commission has received many com- 
plaints from consumers, who state that 





and customers on December 13th, as an 
effective answer to critics of the public 
utility industry who claim that holding 
company control of public utility com- 
panies results in increased rates to con- 
sumers. He pointed out that the great 
annual saving to consumers had been 
brought about since the public utility 
had become a subsidiary of the Midland 
Utilities Company. 


the water company refers them to an 
order passed by the Commission in 1923 
urging the company to speed up the 
work of metering service. The service 
department of the Commission objects 
to being “a clearing house of com- 
plaints” against the water company’s 
actions in carrying out their meteriza- 
tion program. Revision of the order 
may result. 
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Louisiana 


Manufacturers Want 
Lower Rate 


-_ Manufacturers’ Bureau of the 
Association of Commerce in New 
Orleans at a meeting on December 21st, 
decided to continue its fight for pre-war 


cheap gas and electric rates. The bu- 
reau for several years has conducted a 
campaign for the lower rates, which it 
claims the New Orleans Public Sery- 
ice, Inc. promised to return to at the 
close of the war, but which has not yet 
come about. 


Maryland 


Commission Files Answer in 
Car-fare Case 


A’ answer to the complaint filed 
by the United Railways in the 
Circuit Court was filed by the Public 
Service Commission on December 29th. 
The traction company had asked that 
the Commission be restrained from in- 
terfering with the company if the lat- 
ter attempted to charge a straight 10- 
cent fare. In its answer the Commis- 


sion takes the position that the decline 
in the number of passengers and the re- 
sulting decrease in revenues to the com- 
pany have been so much as to indicate 
that the present rate of fare has 
reached the full value of the service. 
It is expected that the United States 
Supreme Court will finally have to pass 
upon the question whether the return of 
6.26 per cent approved by the Court of 
Appeals on a former appeal is confisca- 
tory or not. 


Massachusetts 


Single Fares for Chelsea and 
Revere Car Riders 


INGLE fares for transportation into 

Boston from Chelsea and Revere 
were proposed in a special report of the 
trustees of the Boston Elevated Rail- 
way made public by Governor Fuller 
on December 28th, although this would 
entail a loss of $35,000 a year to the 
Boston Elevated Railway and the East- 
ern Massachusetts. The Governor 
stated that he had called for a report 
from the Elevated trustees on the ac- 
quisition of the Chelsea division of the 
Eastern Massachusetts by the Boston 
Elevated. ' Specifically, the Governor 
asked for the valuation of the Chelsea 
division as computed both by the Ele- 


vated and the Eastern Massachusetts, 
in order to determine the extent of the 
“slack” between the two estimates of 
value. 

He stated that this difference would 
have to be borne by the public or cared 
for in some other way, but emphasized 
the necessity of informing the public 
on all the details relating to the payment 
of this difference if it were found neces- 
sary for the public to pay it. Because 
of his retirement from office, the Gov- 
ernor’s attitude toward the matter was 
to make the plan public and leave it to 
the cities involved to carry it out. 
Plans are also being made for bus lines 
in order to provide temporary relief for 
transportation difficulties in Chelsea and 
Revere. 
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Chicopee Protests against 
Power Competition 


HICOPEE city officials and members 
C of the electric light commission 
and board of trade have sent to Presi- 
dent George Hannauer of the B. & M. 
a protest against the entrance to the 
local power field of the Holyoke Water 
Power Company along the right of way 


Purchase of Utility Plant 
Voted Down 


: i Beverly city council on De- 
cember 26th issued a proposal to 
purchase the gas and electric plant for 
municipal purposes. A plan of acquisi- 
tion was approved last year, but under 


New Malden and Melrose Gas 
Rates Suspended 


HE Commission on January 2nd 

ordered the suspension of the 
new gas rate schedule of the Malden & 
Melrose Gas Light Company until Feb- 
ruary Ist, in order to give the Commis- 
sion an opportunity to complete its in- 
vestigation. The Commission on De- 
cember 19th had held a hearing on the 
propriety of the new rate schedule. 
Benjamin N. Johnson, representing the 
utility company explained that the new 
schedule of rates was necessary for the 


of the Boston and Maine Railroad at 
Willimansett. The officials held that 
the city light plant representing an in- 
vestment close to $1,000,000 should not 
have to face competition by the Holyoke 
Company, since the city is rendering 
service to consumers generally and the 
Turners Falls Power & Electric Com- 
pany furnishes power in excess of 300- 
horsepower to industrial consumers. 


the law it must be approved by the city 
council two years in succession before 
it is submitted to the voters. This ac- 
tion of the council will necessitate start- 
ing over again next year if the advo- 
cates of municipal ownership wish to 
go ahead with the project. Their plans 
have not yet been announced. 


company to secure increased revenue, 
and Albert B. Tenney, president of the 
company, said the new schedules would 
give a greater use of gas at a smaller 
rate. He believed that it would allow 
consumers wanting to use gas for heat- 
ing to do so at a cheaper cost. Protests 
against the new rates were made by J. 
Sheldon Cartwright, representing the 
selectman of Winthrop, representatives 
Thomas F. Carroll and Augustine 
Aorola of Revere, and city councilman 
Fred H. Rienstein of Revere. Objections 
were made to the smaller householders 
carrying the burden of the gas rates. 


Michigan 


Uniform Rates Opposed by 
Northern Counties 


gee to the application of a 
uniform rate schedule in 16 north- 
western and northern Michigan counties 
by the Michigan Public Service Com- 
pany has appeared in proceedings be- 
fore the Commission. The company is a 
consolidation of about a dozen different 
power companies which have been oper- 


ating independently until recently, and 
there are 132 political subdivisions of 
the state involved in the rate contro- 
versy, including 21 cities and towns. 

According to claims of the utility, the 
new rate schedules will give about 65 
per cent of the consumers a reduction. 
The uniform rates are temporarily in 
effect, pending a final decision by the 
Commission on the question of value 
and other matters affecting rates. 


105 





PUBLIC UTILITIES FORTNIGHTLY 


New Jersey 


Legislative Appropriation for 
Gas Investigation 


. ee New Jersey legislature has ap- 
propriated $25,000 to the Public 
Utilities Commission for an investiga- 


Crossing Elimination Expensive 


M” than $250,000,000 will be re- 
quired to eliminate all the grade 
crossings in New Jersey, according to 
an estimate of the budget commission. 
This estimate is based upon an average 
cost of $100,000 per crossing. In- 
creased motor traffic, it is stated in the 
Newark Star-Eagle, has made grade 
crossings one of the biggest problems 


tion of the rate changes proposed by the 
Public Service Electric & Gas Com- 
pany. Many cities have been opposing 
the proposed increase in rates, and an- 
other hearing will be held by the Com- 
mission on February 15th. 


of the Board of Public Utility Commis- 
sioners. Three hundred and four cross- 
ings have been eliminated to date, and 
one hundred and eight additional are 
either in the course of elimination or 
are under consideration by the Commis- 
sioners. The cost of this work is borne 
largely by the railroads, although other 
agencies may share part of the cost by 
agreement. This has been done in some 
cases. 


New York 


New Brief Filed in 7-Cent 
Fare Suit 


Pe brief in the 7-cent fare case, 
prepared under the supervision of 
Charles E. Hughes, was filed on behalf 
of the Interborough Rapid Transit 
Company with the United States Su- 
preme Court on January 2nd. A simi- 
lar brief was filed on behalf of the 
Manhattan Railway Company, whose 
elevated lines are operated by the Inter- 
borough Company under a lease. 

The new brief is only 134 pages long 
as compared with the 408-page brief 
submitted in October and rejected by 
the court as too bulky. The need of a 
7-cent fare by the company in order to 
avoid confiscation is stressed, although, 
as stated in the brief, the company’s 


Hearing on Sub-metering Plan 


HE Commission on January 3rd 
heard arguments on the question 
of permitting the submetering of elec- 
tricity to tenants after the current is 


success would not mean a 7-cent fare or 
any other fixed fare in perpetuity, but 
only such fare or fares as should be 
reasonable according to changing eco- 
nomic conditions. 

The argument of the company is that 
the Federal Courts have jurisdiction of 
the case; that the company is entitled 
to Federal Court protection against con- 
fiscation; that it has not contracted 
away its right to reasonable compensa- 
tion; that the action of the Commission 
in enforcing a 5-cent fare was a state 
action; that the company has complied 
with all the procedural requirements of 
the Commission law and its suit in the 
Federal Courts is not premature; and 
that the 5-cent fare yields such a low 
return as to be in practical effect con- 
fiscatory. 


purchased by the landlord. One of the 
supporters of the sub-metering plan 
prophesied that if this practice were not 
permitted the various buildings would 
have their own electric power plant, 
each exuding smoke and ashes into the 
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windows of the other and menacing the 
public health, while the electric com- 
pany would be bereft of its most im- 
portant customers. ; 
The electric utility, however, is will- 
ing to risk the hazards portrayed by 
the submeterists, according to the New 
York World, and it takes the position 
that consumers should not be forced to 
buy, through submeters, current at 


New Utility Holding Company 


HE announcement was made on 

January 10th that a new utility 
holding company to acquire certain 
minority interests has been organized by 
J P. Morgan & Company, Drexel & 
Company, and Bonbright & Company, 
Inc. This company, which is to be 


Traction Systems Change Hands 


HE purchase of the trolley car and 

bus lines in Albany, Troy, Cohoes, 
and Watervliet, and of a half interest 
in the transportation systems in Sche- 
nectady, by Ellis L. Phillips and his 
associates, has been announced by 
James F. Hamilton, president of the 
New York State Railways. Mr. Phil- 
lips recently acquired control of the 


Electric Rate Reductions on 
Long Island 


. a Long Island Lighting Company 
has announced the filing with the 
Commission of new lighting schedules 
applicable to all yearly consumers to be 
effective on and after February 17th. 
These schedules apply both to house- 
hold and commercial lighting and will 
cause a yearly reduction to consumers 
in Suffolk and Nassau counties of ap- 
proximately $750,000. The company 
states that this reduction is made possi- 
ble by the economic operation of the 
plant and interconnecting transmission 
system and through using the most 
modern type of equipment. The atten- 


about $14,000,000 yearly in excess of 
what the retailers pay to the power com- 
pany. William L. Ransom, counsel for 
the New York Edison Company, the 
Brooklyn Edison Company and others, 
asserted that if the company could get 
the difference in money paid to the sub- 
metering companies, it would apply the 
surplus to the reduction of rates to the 
ultimate benefit of the consumers. 


known as the United Corporation, or- 
ganized under the laws of Delaware, 
plans to acquire minority interests in the 
United Gas Improvement Company, the 
Public Service Corporation of New 
Jersey, and the Mohawk Hudson Power 
Corporation, held by the organizers of 
the new corporation and by the Ameri- 
can Superpower Corporation. 


New York State Railways and the 
Rochester Gas & Electric Corporation, 
and it is reported that the extension of 
his traction interests represents an addi- 
tional investment of approximately 
$6,000,000. Application has been made 
to the Commission for authority to 
merge the systems under the control of 
a holding company. Mr. Hamilton will 
be president and will have general su- 
pervision of operations. 


tion of the consumers is called to the 
fact that household appliances and 
small motors may be placed upon the 
lighting circuit thereby enabling the 
consumer to receive the benefits of the 
lower steps in the new schedules and 
enabling the company to supply such 
service through one meter. 

New schedules of reduced electric 
rates for the benefit of a number of 
communities in southern Queens have 
also been filed with the Commission by 
the Queens Borough Gas & Electric 
Company. These new rates, which will 
become effective late in February, are 
expected to reduce the company’s an- 
nual revenue approximately $175,000 or 
more. 
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North Carolina 


New Transportation Board 


Advocated 

5 ke - Wilson Chamber of Commerce 

is seeking legislation creating a 
state board of transportation consisting 
of interstate commerce specialists to be 
appointed by the Governor and the re- 
vival of a transportation advisory com- 
mission. The Chamber also asks legis- 
lation to repeal laws requiring the Cor- 
poration Commission to prosecute rate 
cases before the Interstate Commerce 


Readjustment of Rates 
in Durham 


sik public works committee of the 
city council, according to a re- 
port in the Durham Herald, is consid- 
ering a proposed adjustment in street 
railway, motor bus, and electric rates 
in the city. The Durham Public Serv- 
ice Company, it is stated, wishes to re- 
duce electric rates and to increase bus 
and street car fares. The increased 


aa 


* 


Commission in order that the Commis- 
sion may devote its whole time and at- 
tention to intrastate matters over which 
it has jurisdiction or control. It is pro- 
posed that the transportation advisory 
commission be given money to furnish 
it life. The legislature of 1925 created 
such an advisory commission and 
charged it with the duty of studying 
the freight rate structure, but appar- 
ently failed to appropriate the money 
necessary to carry out the purpose of 
the commission. 


fares would probably fall upon the 
casual patron and very little, if any, in- 
crease would be made in the fares of 
those purchasing tokens. 

The company intends to make such a 
revision in its electric rate that there 
will be a reduction in proportion to the 
amount of current used. The idea is 
to encourage the use of electric current 
and to educate the public to employ a 
larger number of electrical devices in 
the homes. 


Ohio 


Opposition to Increase in City 
Water Rates 


NCREASES in water rates ranging from 
58 per cent for the average domestic 
users to 94 per cent for the largest users 
have been announced by Mayor Joseph 
L. Heffernan of Youngstown, Ohio, and 
injunction proceedings have been start- 
ed by several large users to prevent the 
collection of the higher rates. The 
main cause of the increased rates is the 
Mahoning Valley sanitary district, now 
under construction, which will furnish 
Youngstown and Niles with a domestic 


* 


water supply. It is calculated by city 
officials that the cost of the district 
should be allocated 60 per cent to water 
rates and 40 per cent to general taxes. 

Increases are also planned for chari- 
table and semi-charitable institutions, 
and the schools are to pay for the water 
they use. Regulations for the use of 
unmetered water in construction and 
private fire protection service and rates 
for water consumers outside the city 
limits are likewise being considered. It 
is reported that some of the large con- 
sumers are now getting water consid- 
erably below the expense of production. 
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Pennsylvania 


Temporary Water Rates Pend- 
ing Investigation 


EMPORARY rate schedules ordered 
‘ by the Commission are now in 
effect in the territory served by the 
Scranton-Spring Brook Water Service 
Company pending final determination 
of the rate litigation before the Com- 
mission. These schedules are lower 
than the schedules proposed by the com- 
pany but are higher than the rates for- 
merly in effect. 

Leaders in the fight for the sixty- 
eight complainants against the water 
company state that the opposition to 
the entire increase will be continued 


Water Company Charter 
Assailed 


PROTEST before the Commission 
was made by Congressman-elect 
George F. Brumm, of Schuylkill coun- 
ty, against the proposed incorporation 
of the Norwegian Township Water 
Company. The Pottsville Water Com- 


notwithstanding this partial modifica- 
tion of the proposed rate schedules. 
Users of sprinkler fire protection sys- 
tems in Lackawanna and Luzerne coun- 
ties have decided to join the other com- 
plainants in opposing increased rates. 
Increases to sprinkler users are said to 
vary in amount from 100 to 700 per 
cent. 

It is reported in the Scranton Sun 
that the case of the complainants may 
finally develop into an effort on the part 
of their attorneys to set aside reproduc- 
tion cost as a basis for the finding of 
rates. The opposition which has been 
made to the figures in the reproduction 
cost estimate will, however, continue. 


pany made the application for the char- 
ter. Mr. Brumm claimed priority char- 
ter rights for the township. Counsel 
for the company expressed a willing- 
ness to agree that the Pottsville Water 
Company would not attempt to extend 
its mains in the township without Com- 
mission authority, if the Norwegian 
subsidiary were granted a charter. 


Philippine Islands 


New Electric Company in 
the Field 


‘ie Tanauan Electric & Develop- 
ment Company, a newly organ- 
ized corporation, incorporated under 
the laws of the Philippine Islands, has 


recently filed an application with the 
Public Service Commission for the ap- 
proval of a franchise granted by the 
municipality of Tanauan, Batangas, to 
install, operate, and maintain an electric 
light and power plant in that city, it is 
reported in the Manila Bulletin. 


Texas 


Telephone Rate Hearings 
Concluded 


HE hearings in the controversy 
between the city of San Antonio 
and the Southwestern Bell Telephone 
Company in regard to rates have been 
concluded before Joseph B. Dibrell of 


Seguin, Federal Court Special Master. 
The company will have until February 
10th to present its briefs, and the city 
must submit its brief on or before 
March 15th, after which the company 
will have until April 1st to present its 
rebuttal briefs. A city ordinance fix- 
ing rates is involved. 
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Virginia 


Revision of City Gas Rates 


he: city of Richmond is consider- 
ing a revision of gas rates so 
that new industries will be induced to 
locate there. Local business interests 
using gas from the city plant in large 
quantities are supporting this move. 
Director George H. Whitfield has been 


Telephone Property Acquired by 
Chicago Concern 


se telephone and telegraph lines 
of the Northern Neck Telegraph 
& Telephone Company have been sold 
to the East Coast Telephones, Inc., a 
subsidiary of the East Coast Utilities, 
Inc., according to a statement in the 
Richmond News-Leader. The East 


Suspension of Lexington Tele- 
phone Rates 


‘ke Lexington Telephone Company 
is seeking authority from the 
Commission to revise its rates by in- 
creasing individual business phones 50 


instructed to prepare a plan for reduc- 
ing the rates. Figures were presented 
to the utilities committee of the city 
council showing that other cities, such 
as Baltimore and New York, had lower 
wholesale rates than those prevailing in 
Richmond. It has been suggested that a 
general heating rate might be established 
so that all consumers would benefit. 


Coast Utilities, Inc., now owns the light 
and power line being constructed in the 
Northern Neck, with plants at Irving- 
ton and Colonial Beach; and with the 
acquisition of the telephone lines they 
will be in charge of most all of the pub- 
lic utilities of the Northern Neck. The 
company has its main office in Chicago 
and has offices and properties in many 
sections in Virginia as well as elsewhere. 


cents and residence phones 25 cents. 
A hearing on the application was held 
on December 18th, but as the case has 
not yet been thoroughly investigated by 
the Commission the proposed schedules 
have been suspended until February Ist 
for further study. 


Washington 


Electric Rate Reductions 


VOLUNTARY reduction in electric 

lighting and power rates which, 
according to the Puget Sound Power & 
Light Company, will save its customers 
in Lewis, Thurston and Cowlitz coun- 
ties approximately $29,000 annually 
was made on January Ist. 

The city of Seattle has announced a 
reduction in rates for users of current 
outside the city effective January Ist, 
in order to compete with the rates re- 
cently announced by the Puget Sound 
Power & Light Company. The new 
rate will be 7 cents a kilowatt hour for 
the first thirty-five hours consumed each 


month ; 24 cents a kilowatt hour for the 
next one hundred and fifteen hours, and 
2 cents a kilowatt hour for all over one 
hundred and fifty hours. 

It is announced in the Seattle Post- 
Intelligencer that state representative C. 
I. Roth will introduce a bill at the com- 
ing session of the legislature appropriat- 
ing funds with which to make a phys- 
ical valuation of the property of the 
Puget Sound Power & Light Company, 
so that the Department of Public Works 
will have a basis on which to make 
rates. In the past the firm had always 
adjusted its rate difficulties and no val- 
uation of the property has been made 
by the Commission. 
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RE SOUTHERN PACIFIC MOTOR TRANSPORT CO. 


CALIFORNIA RAILROAD COMMISSION, 


RE SOUTHERN PACIFIC MOTOR TRANSPORT 
COMPANY. 


[Decision No. 20361, Application No. 13775.] 


Intercorporate relations — Disregard of corporate existence. 

1. It is only when rights of third parties are involved and it is 
necessary either to prevent fraud, or when the results of so holding 
will do an injustice, that the corporate existence as a separate entity 
will be disregarded, p. 197. 

Intercorporate relations — Affiliations outside of state — Certificates. 

2. A motion by protestants to dismiss an application for a certifi- 
cate of convenience and necessity on the ground that the applicant 
corporation was a mere agency of a parent foreign corporation, and 
should not be recognized as a separate and distinct entity in view of a 
law prohibiting the issue of such certificate to foreign corporations, was 
denied, p. 197. 

Monopoly and competition — Effect of certificate. 

3. Certificates of convenience and necessity are not certificates 
irrevocably creating a monopoly, p. 198. 

Monopoly and competition — Purpose of automobile regulation. 

4. The primary purpose of automotive regulation is to secure the 
adequacy of service and reasonableness of rates, as well as to protect 
the business of those who are common carriers by controlling competi- 
tive conditions, p. 198. 

Monopoly and competition — Bus regulation — Highways. 

5. The purpose of automotive regulation is in no sense a regulation 

of the public highways either for protection or conservation, p. 198. 


Certificates of convenience and necessity — Reasons for granting. 

6. No general principle may be announced which, under all cir- 
cumstances and conditions, and under every possible set of facts, may 
measure the rights of every applicant for a certificate of convenience 
to operate busses upon the state highways, p. 199. 


Evidence of necessity — Train discontinuance. 

7. The fact that in the past between seventy-five and one hundred 
thousand passengers per annum had been carried by trains proposed to 
be abandoned, and that as many, if not more, will thereafter present 
themselves for transportation, was held to be a sufficient justification 
for the issuance of a certificate to a subsidiary bus company, p. 200. 

Certificates of convenience and necessity — Evidence of necessity. 

8. A sufficient showing to justify the issuance of a certificate of 
convenience and necessity or an application seeking substitution by a 
railroad company of branch line passenger service with auto transporta- 
tion on practically paralleling highways was held to have been made 
where the proposed service was found to be adequate and at reason- 

P.U.R.1929A, 13 
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able rates, and satisfactory to the traveling public affected in the way 
that the proposed service would not increase the competitive situation 
previously existing between the railroad and existing auto carriers or 
would merely permit the railroad, either by itself or through its sub- 
sidiary, to continue a necessary service without financial loss to any 
carrier operating in the territory, p. 200. 


Certificates of convenience and necessity — Basis for granting — 
Automobiles. 

Statement that the law looks not to the operator, but to the con- 
venience and necessity of the public, and clearly contemplates that 
applications for certificates shall be granted on that basis alone, and 
not on the basis of the desires and necessities of the operators, p. 206. 


Certificates of convenience and necessity — Substitution of bus for 
rail service. 

Statement that the Commission should apply to a subsidiary bus 
company seeking to substitute for abandoned rail service, as nearly as 
it can, precisely the same rules previously applied when stage operators 
were applying for certificates and rail carriers were protesting, thereby 
giving preference to any existing stage service able to handle the busi- 
ness, p. 207. 

(Carr, W. J., Commissioner, dissents.) 
[October 23, 1928.] 

ApptiicaTion by railroad for certificate for motor carrier serv- 
ice; authority to discontinue trains granted and certificate issued 
for operation of motor carrier route. 

Appearances: E. J. Foulds, H. W. Hobbs, and George Smith 
for applicants; Rittenhouse & Snyder, by Bert B. Snyder, for 
Coast Dairies & Land Company, Seaside Ranch, Marina Ranch, 
Davenport Cash Store, Bella Brothers, and others in the general 
coast section ; Sands & Hudson, by R. H. Hudson, for the Cham- 
ber of Commerce of Watsonville and Pajaro Valley, and peti- 
tioners from southern end of Santa Cruz county; Stanford G. 
Smith, District Attorney, for county of Santa Cruz; Fred W. 
Swanton, for the city of Santa Cruz; Warren E. Libby, for 
protestant Pickwick Stages System; Earl A. Bagley and Warren 
E. Libby, for protestant Motor Carriers Association; Sanborn & 
Roehl and DeLancey C. Smith, by Arthur B. Roehl, for pro- 
testants Auto Transit Company, Beverly Gibson, and the River 
Auto Stages; Harry A. Encell and Morgan A. Sanborn, for pro- 
testants Coastside Transportation Company, Peerless Stages, 
Inc., Sierra Transit Company, Sacramento-Reno Stages, and 
Mount Lassen Transit Company. 

P.U.R.1929A. 
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Louttit, Commissioner: In this proceeding, the Southern 
Pacific Company petitions for authorization of this Commission 
to withdraw from operation the following train service, to wit: 
On the Santa Cruz-Watsonville Junction Branch: 

From Santa Cruz From Watsonville Junction 
Train No. 122 Train No. 121 


Train No. 124 Train No. 125 
Train No. 126 Train No. 127 


On the Santa Cruz-Davenport Branch: 


From Santa Cruz From Davenport 
Train No. 406 Train No. 401 


On the Del Monte Junction, Pacific Grove, Asilomar Branch: 


From Del Monte Junction From Pacific Grove 
Train No. 210 Train No. 207 
Train No. 212 Train No. 209 
Train No. 214 Train No. 213 


Del Monte Junction to Salinas: 


From Del Monte Junction From Salinas 
Train No. 30 Train No. 29 


Train No. 32 Train No. 31 
Train No. 106 Train No. 105 


The proceeding also involves an application by the Southern 
Pacific Motor Transport Company, a California corporation, the 
capital stock of which (except three shares issued to employees 
or officers of the Southern Pacific Company for the purpose of 
qualifying directors) is owned in its entirety by the Southern 
Pacific Company. 

The applicant, Southern Pacific Motor Transport Company, 
proposes a service and applies for a certificate of convenience and 
necessity to operate motor coaches for the transportation of pas- 
sengers and their baggage as follows: 

Between Santa Cruz and Watsonville Junction, serving as in- 
termediate points Casino, Seabright, Capitola, Aptos, Watson- 
ville, and Watsonville Junction ; 

Between Del Monte Junction and Pacific Grove and (when 
demand exists therefor) to Asilomar, and also all intermediate 
points now served by the Southern Pacific Company ; 

Between Del Monte Junction and Salinas and all intermediate 
points now served by the Southern Pacific Company ; 

Between Santa Cruz and Davenport and all intermediate points 
now served by Southern Pacific Company. 

The schedules offered in support of the application indicate 
P.U.R.1929A. 
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that the Southern Pacific Motor Transport Company proposes, 
upon institution of the service, to adopt time schedules which 
will take the place of the trains above mentioned and, in some 
instances, making closer connection than those at present made 
by the trains. One trip additional from Pacific Grove to Del 
Monte Junction, and one round trip additional between Santa 
Cruz and Watsonville Junction is also proposed, and one trip less 
from Salinas to Del Monte Junction will be operated. 

The fares, baggage rules, including free allowance, excess 
baggage charges, etc., are, with one or two minor exceptions re- 
lating to fares, the same as the fares, baggage rules, and regula- 
tions of the Southern Pacific Company. It also proposes to honor 
all forms of Southern Pacific tickets, including one-way, round- 
trip, and commutation tickets. 

The application of the Southern Pacific Company to abandon 
train service, as well as the application of the Southern Pacific 
Motor Transport Company for a certificate of convenience and 
necessity to operate motor coaches for the carrying of passengers, 
is protested by the Pickwick Stages System, the Motor Carriers 
Association, the Motor Transit Company, Auto Transit Com- 
pany, Beverly Gibson, River Auto Stages, Coast Side Transpor- 
tation Company, Peerless Stages, Sierra Transit Company, Sac- 
ramento-Reno Stages, and Mt. Lassen Transit Company. 

All protestants join in the general objection to the proposed 
service on the ground that the railroad company should not, either 
directly or through its subsidiary the Southern Pacific Motor 
Transport Company, be permitted to operate busses over the 
highways for the transportation of passengers and their baggage ; 
that a monopoly of this form of transportation should be pre- 
served to the auto bus transportation companies because they 
have developed the business, and, as expressed by them, “It is our 
business and should be preserved to us;” and, further, that the 
railroad lines should be “compelled to stick to the rails.” 

The Auto Transit Company serves the same general territory 
proposed to be served by the Southern Pacific Motor Transport 
Company (except the proposed Santa Cruz-Davenport service). 
It further protests the granting of any certificate to the applicant, 


Southern Pacific Motor Transport Company, upon the grounds 
P.U.R.1929A, 





RE SOUTHERN PACIFIC MOTOR TRANSPORT CO. 197 


(1) that applicant has made no affirmative showing of public con- 
venience and necessity for the proposed service; (2) that it has 
made no showing that the service may be profitably operated; 
(3) that the cases in which' the Commission has heretofore au- 
thorized railroad lines to operate busses differ from the instant 
case; and, (4) that the Auto Transit Company is now operating 
in this territory an adequate service at reasonable rates and that, 
for that reason, no new service is necessary. The Auto Transit 
Company also offers to contract with the Southern Pacific Com- 
pany on the same terms as is proposed by the contracts intro- 
duced in evidence between the Southern Pacific Company and 
the Southern Pacific Motor Transport Company. 

The Coastside Transportation Company interposes similar 
objections on its behalf to the granting of a certificate to the 
Southern Pacific Motor Transport Company authorizing the 
Santa Cruz-Davenport service. 

The Southern Pacific Company is a corporation chartered un- 
der the laws of the state of Kentucky. 

[1, 2] The protestants, during the course of the proceeding, 
moved dismissal of the proceeding upon the ground that the 
Southern Pacific Motor Transport Company was not authorized, 
under the laws of the state of California, to receive from this 
Commission a certificate of convenience and necessity authorizing 
it to operate motor busses for the carrying of passengers for hire. 
In support of this motion, it is contended that, as the capital 
stock of the Southern Pacific Motor Transport Company is 
owned in its entirety by the Southern Pacific Company, a foreign 
corporation, the Southern Pacific Motor Transport Company is, 
in fact, a mere agency of the Southern Pacific Company, a for- 
eign corporation, and should not be recognized as a separate 
and distinct entity by this Commission, and that any certificate 
issued to the Southern Pacific Motor Transport Company would 
be, in effect, a certificate issued to the Southern Pacific Company, 
a foreign corporation, to which, under the provisions of the Pub- 
lic Utilities Act, the Commission is not empowered to issue a 
certificate of convenience and necessity authorizing the perform- 
ance of the public utility service herein sought. 


The general rule is that a corporation, duly organized and 
P.U.R.1929A. 
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existing, is an entity, separate and distinct from its stockholders, 
with separate and distinct liabilities, obligations, rights and pow- 
ers, and should be recognized as such. Wenban Estate v. Hew- 
lett, 193 Cal. 675, 697, 227 Pac. 723. 

It is only when rights of third persons are involved and it is 
necessary either to prevent fraud or when the results of so hold- 
ing will do an injustice that the courts will disregard the cor- 
porate existence as a separate entity. 

In the proceeding pending, it is the Southern Pacific Motor 
Transport Company, a domestic corporation, which makes the 
application and it is entitled, if authorized by the Commission, 
to operate as a public utility in this state. No fraud is com- 
mitted by recognizing the Southern Pacific Motor Transport 
Company as an entity, separate and distinct from the owner of 
its capital stock, neither does such recognition, in the instant 
case, result in any injustice to any party to this proceeding. 

The motion of the protestants to dismiss should be denied. 

[8-5] The protestants further contend that highway transpor- 
tation has been developed by the present bus operators and is 
their business, and that they should be protected in it by refusal 
of certificates to railroad companies, or their subsidiaries, even 
though the effect of the issuance of a certificate to such an ap- 
plicant may be only the preservation to the railroad company of 
its present business. To such a doctrine I am unable to sub- 
scribe. Certificates of convenience and necessity, issued by the 
Commission, are not certificates irrevocably creating a monopoly. 
So well has this become established with this Commission that in 
the issuance of certificates of convenience and necessity, and by 
the very terms of the certificates themselves, grantees are notified 
that certificates of convenience and necessity for the operation 
of motor busses create a purely permissive monopoly of “a class 
of business over a particular route. This monopoly feature may 
be changed or destroyed at any time by the state, which is not 
in any respect limited to the number of rights which may be 
given.” 

It is urged that the granting of a certificate to the Southern 
Pacific Motor Transport Company will result in the operation 
on the highways of an additional line of busses and for this rea- 
P.U.R.1929A, 
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son the application should be denied. This contention involves 
the policing of the highways. The question of the purposes of 
the Auto Truck and Transportation Act, which has now been, 
so far as passenger transportation is concerned, included in the 
Public Utilities Act, received the consideration of the supreme 
court of the state of California in the cases of Frost v. Railroad 
Commission, 197 Cal. 230, P.U.R.1926B, 218, 240 Pac. 26; 
Franchise Motor Freight Asso. v. Seavey, 196 Cal. 77, P.U.R. 
1926A, 630, 235 Pac. 1000. 

In each of these cases the contention was made that the pur- 
pose of the act was the policing of the highways, but the court 
held that the primary purpose of regulation is to secure the ade- 
quacy, regularity, and reliability of service and reasonableness 
of rates and charges therefor and that the act is in no sense a 
regulation of the use of public highways. It is a regulation of 
the business of those who are engaged in the use of them and its 
primary purpose is to protect the business of those who are com- 
mon carriers by controlling competitive conditions. Protection 
or conservation of the highways is not involved. 

[6] No general principle may be announced which, under all 
conditions and circumstances and under every possible set of 
facts, may measure the rights of every applicant for a certificate 
of convenience to operate busses upon the highways. Each case 
must be determined by the facts presented for consideration ; yet, 
when it appears that there is a material number of the public to 
be served ; that the service, so far as applicant is concerned, will 
be a compensatory one or has a reasonable assurance of becoming 
so; that there are people in great number desirous of and who will 
patronize the service; that the service will better serve the pub- 
lic than that offered by any other carrier then in the field; and, 
that the proposed service will not result in injury to any exist- 
ing utility then operating, a certificate should issue even though 
as a result there will be added to the lines already operating on 
the highways another line of busses. 

The evidence offered in support of the application of the 
Southern Pacific Company shows that the revenues derived from 
the operation of the trains sought to be abandoned are consider- 
ably less than the cost of operating the trains and that authority 
P.U.R.1929A. 
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to abandon the trains should be granted provided an adequate 
substitute, which can be economically justified, is offered. 

[7] The evidence further shows that, during the month of 
August, 1927, the trains to be discontinued severally carried pas- 
sengers as follows: [Table omitted]. 

From the foregoing tabulation it becomes quite apparent that 
there is a considerable numbe~ f passengers who have heretofore 
presented themselves to iue Southern Pacific Company for 
transportation and who have been transported between the points 
involved in the application. It is conceded that August is not a 
typical month and it is probably true that the number of pas- 
sengers carried during the month of August is more than one- 
twelfth of the total passengers annually transported between the 
points involved. If we assume, however, that 75 per cent of 
twelve times the number of passengers carried during the month 
of August represents the passengers who now present themselves 
for transportation and will present themselves in the future, there 
will be passengers in sufficient number available for transporta- 
tion to justify substituted service for the trains sought to be dis- 
continued. To my mind there is no question as to the absolute 
necessity of a substituted service in the event the Southern 
Pacific Company is permitted to cease operation of the trains 
involved in this application. It is safe to estimate that in the 
past between seventy-five and one hundred thousand passengers 
per annum have been carried by the trains involved and that as 
many, if not more in number, will hereafter present themselves 
for transportation. This circumstance alone is sufficient justifi- 
cation for the issuance of a certificate of convenience and neces- 
sity for the performance of the service applied for. 

[8] Many witnesses were called from Watsonville, Santa Cruz, 
Pacific Grove, Monterey, and Salinas, all of whom testified that 
they believed the service proposed by the Southern Pacific Motor 
Transport Company was a necessary service and that they would 
patronize that service in preference to a similar service to be 
performed by any existing motor coach carrier now serving in the 
respective territories above mentioned. 

It is urged that the proposed service of the Southern Pacific 
Motor Transport Company should be denied for the additional 
P.U.R.1929A. 
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reason that the service proposed will not be a compensatory one 
to the Southern Pacific Motor Transport Company. It is shown 
that in the month of August, 1927, there were carried on the 
trains, the discontinuance of which are sought, 9941 passengers 
and that the total revenues realized therefrom were $3,872. <Ac- 
cording to the exhibits of the protestants in this case, if this serv- 
ice had been performed by the St *hern Pacific Motor Transport 
Company and it received for the pétformance compensation ac- 
cording to its proposed tariffs, the gross annual revenue would 
have been a minimum of $65,000, or a maximum of $72,200. 
The estimated cost to the Southern Pacific Motor Transport 
Company of the proposed service is estimated at $61,358 mini- 
mum, or a maximum of $67,650. It appears, therefore, that the 
bus company, though the estimated revenue is small, will earn 
something over and above its operating expenses. Such a show- 
ing, particularly where it is apparent from the record that the 
new service to be instituted is in a rapidly growing community 
and the probabilities are that revenues realized from the in- 
creased traffic will, in a reasonable time, result in profit to the 
utility, is sufficient to justify the granting of a certificate so far 
as the financial results are concerned. 

It is contended by the Auto Transit Company that it is now in 
the field with ample facilities for the performance of any service 
necessary to be performed in transporting these passengers and 
that, therefore, no certificate should be issued to the Southern 
Pacific Motor Transport Company. 

The record, however, discloses that the protestants are not in 
position at the present time to perform all of the proposed serv- 
ice absolutely necessary and essential as a substitution for the 
train service, discontinuance of which is herein authorized. 

The protestants call to our attention many cases in which the 
Commission has held tha+, where a territory is amply supplied 
with adequate service at reasonable rates, competition will not be 
permitted. I have no quarrel with this doctrine but deem it inap- 
plicable here for the reason that here we have two carriers, both 
of whom have dedicated property to public use for a transporta- 
tion service and both of whom have been in the field for many 
years in the past, each, so far as the record is concerned, serving 
P.U.R.1929A. 
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practically the same communities and each in its own field per- 
forming a reasonable, adequate, satisfactory service at reasonable 
rates. The railroad company now desires, because some of the 
property which it now operates in the service no longer returns 
to it any remuneration, to withdraw that property and, through 
its subsidiary, perform an identical service by dedication of other 
facilities to the performance of that service. 

Where the situation developed before this Commission in an 
application seeking substitution by a railroad company of branch 
line passenger service with auto transportation on practically 
paralleling highways discloses that there is no carrier operating 
in the same general territory performing the identical service 
applied for; that the service, as proposed by the applicant will be 
adequate, satisfactory, and at reasonable rates; that the residents 
in the community are desirous of and will patronize the pro- 
posed service; that the rates proposed will make the operation a 
self-sustaining one; that the service, as it is proposed to be ren- 
dered, will not in any way increase the competitive situation 
theretofore existing between the railroad company and auto car- 
riers then operating in the same general territory, and that the 
results of such proposed service will be merely to permit the 
railroad company, either by itself or through its subsidiary, to 
continue to perform a necessary service without financial loss to 
any carrier operating in the territory, a sufficient showing has 
been made to justify the issuance of a certificate of convenience 
and necessity. The applicant in this proceeding has fully met 
these requirements and I recommend that a certificate be granted. 

Southern Pacific Motor Transport Company is hereby placed 
upon notice that “operative rights” do not constitute a class of 
property which should be capitalized or used as an element of 
value in determining reasonable rates. Aside from their purély 
permissive aspect, they extend to the holder a full or partial 
monopoly of a class of business over a particular route. This 
monopoly feature may be changed or destroyed at any time by 
the state, which is not in any respect limited to the number of 
rights which may be given. 

Carr, Commissioner, dissenting: The result expressed in the 
P.U.R.1929A. 
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order, under the record, might well be reached without a depar- 
ture from clearly established policies of the Commission.’ In- 
deed, if certification were granted upon the finding contained in 
the majority opinion that the existing stage lines were “not in a 
position at the present time to perform all of the proposed service 
absolutely necessary and essential as a substitution for the train 
service, discontinuance of which is herein authorized” I could 
assent to the order as one in harmony with previous decisions of 
this body. 

The order, however, when read with the opinion which pre- 
cedes it, lays down a general policy to govern substitution of rail 
service by stage service which, in my opinion, represents a depar- 
ture from previous policies of this Commission. 

The new policy laid down is expressed as follows in the opin- 
ion, the numbering being inserted for convenience: 

Where the situation developed before this Commission in an 
application seeking substitution by a railroad company of branch 
line passenger service with auto transportation on practically 
paralleling highways discloses (1) that there is no carrier operat- 
ing in the same general territory performing the identical service 


applied for; (2) that the service, as proposed by the applicant 
will be adequate, satisfactory and at reasonable rates; (3) that 
the residents in the community are desirous of and will patronize 
the proposed service; (4) that the rates proposed will make the 
operation a self-sustaining one; (5) that the service, as it is pro- 
posed to be rendered, will not in any way increase the competitive 


1 The evidence justifies the withdrawal of the train service as proposed by 
the Southern Pacific Company. As to the main routes for which stage cer- 
tification is sought, the evidence fully justifies a finding that the stage 
service existing at the time the application was filed did not measure up to 
the high character of service to which the Monterey peninsula, under all 
the circumstances, was justly entitled. With such a finding certification 
would logically follow. In respect to the Santa Cruz-Davenport route, the 
train proposed to be taken off almost exclusively serves night shift workers 
at the cement plant at Davenport. These are cared for at present under 
commutation rates which seem to be reasonably adapted to this character 
of business. The existing stage carrier does not run schedules at night and 
was unwilling to undertake the transportation of these workers on present 
commutation rates. Public convenience and necessity under these circum- 
stances would clearly call for certification of a stage operation which would 
accommodate these passengers at reasonable commutation fares. 
P.U.R.1929A. 
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situation theretofore existing between the railroad company and 
auto carriers then operating in the same general territory, and (6) 
that the result of such proposed service will be merely to permit 
the railroad company, either by itself or through its subsidiary, to 
continue to perform a necessary service without financial loss to 
any carrier operating in the territory, a sufficient showing has 
been made to justify the issuance of a certificate of convenience 
and necessity. 

Under this pronouncement, authorization for the substitution 
by the rail carriers of rail transportation by stage transportation 
will be a mere matter of routine and presumably the requested 
authority will be granted by ex parte order, as no real need will 
exist for a public hearing.* 

In this class of applications three interests are involved. The 
railroad company desires to reduce its loss from unprofitable 
train operation by substituting stages and to hold what it terms 
its own business, even though in itself unprofitable.* The exist- 
ing stage company naturally wishes to avoid the competition cer- 
tain to result from a new stage line and desires to augment its 


business by the business handled by the trains proposed to be 
withdrawn. The third interest is that of the public, and the real 
question is whether the convenience and necessity of the public 


2 The only specifications which would occasion a public hearing are ones 
which are unsound and will doubtless soon disappear. Specification (4), 
for instance, that the rates proposed will make the operation a self-sustain- 
ing one, is not sound. If substitution should be allowed and if it is less 
expensive than the existing rail service, it should not be necessary that the 
operation be a self-sustaining one. Specifications (5) and (6) are equally 
unsound. If there is public necessity for the service, the fact that it in- 
creases “the competitive situation” would be no ground for denying it. In 
few, if any, applications would it appear that any carrier is performing 
“the identical service applied for.” Existing stage lines are not performing 
a station-to-station service even though serving the very same communities 
in which the stations are located. If the proposed service is a substitution 
at prevailing rail rates, the Commission could hardly conclude otherwise than 
that it will “be adequate, satisfactory, and at reasonable rates.” Existence 
of patronage for rail transportation proposed to be discontinued would in 
itself lead to the conclusion that there would be patronage of the new serv- 
ice. 

3If the proposed new operation would in itself be a profitable one it 
would in most cases appear that traffic was sufficient to justify and require 
more than one stage line. 
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require the certification of additional stage service on the high- 
ways. 

Prior to 1917 there was no restriction on the use of the high- 
ways for public motor transportation except for local permits, but 
in that year the legislature, by enacting the Auto Stage and 
Truck Transportation Act, established a new policy, namely, that 
no new use of the highways for motor transportation between 
fixed termini should be had unless the public convenience and 
necessity so required, committing to the Railroad Commission 
the determination of whether such public convenience and neces- 
sity existed. In 1919 this act was amended by withdrawing the 
requirement which appeared in the original act that local permits 
must be secured before the Commission could certificate an appli- 
cant. Thereafter the granting of a certificate by the Railroad 
Commission has been accepted as carrying with it the right to use 
the highways for the transportation authorized—at least in the 
absence of local regulations requiring permits. Certificated car- 
riers are commonly spoken of as “franchise carriers.” 

I am not unmindful of the decisions of the state supreme court, 
supra, referred to in the majority opinion emphasizing that the 
primary purpose of the act was to secure the adequacy, regularity, 
and reliability of service rather than to regulate the use of the 
highways. I do not read these decisions as holding that it was not 
a purpose of the legislature to control the use of the highways.‘ 
I am unable to see how the court could so hold in view of the fact 

4 While the supreme court in Frost v. Railroad Commission, 197 Cal. 230, 
P.U.R.1926B, 218, 240 Pac. 26, held the legislation not to be “a regula- 
tion of the use of the highways,” it is significant that the decision was 
grounded upon the theory that certification was a special privilege to 
which conditions might be attached, and in the opinion appear many ref- 
erences to the right to use the highways for a private business as a special 
privilege. Thus it is said “by the Auto Stage and Truck Transportation 
Act the state offers the special privilege of using the public highways for 
the transaction of a private business, a privilege to which no one is en- 
titled as of right.” While the act may not be in a strict sense a regula- 
tion of the “use of the highways” it does, in fact, in its certification fea- 
ture provide a scheme for determining who may and may not use them. 
In effect the certification of a carrier is the extending to that carrier of 
a right in the nature of special permit or franchise or, as expressed by the 
supreme court, “a special privilege” without which the use of the high- 


ways for this private business is unlawful. 
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that certification is in effect the grant of a permit or franchise to 
use the highways. A study of the legislative history of acts deal- 
ing with motor transportation leads me to the conclusion that 
what the legislature had in mind was to secure adequate trans- 
portation with the least possible congestion of the public high- 
ways.” The effect of certification of a new stage line on conges- 
tion of the highways is an element which is entitled to some 
consideration. ‘ 

Immediately upon the enactment of the legislation of 1917 
there commenced a bitter struggle over the application of the 
certification feature of the law. This necessarily brought to the 
front its meaning and scope. Requests for new stage lines were 
almost invariably vigorously contested by rail carriers. Rather 
quickly the Commission attached a definite meaning to the cer- 
tification requirement and has with great uniformity adhered to 
the construction thus adopted. The leading decision of the Com- 
mission is Re Santa Clara Valley Auto Line, 14 Cal. R. C. R. 
112 (anno.) P.U.R.1918C, 319, in which the opinion was written 
by Messrs. Thelen and Gordon, Commissioners, and concurred in 
by the remaining members of the Commission. There it was 
said: 

Accordingly, when application is made to the Railroad Com- 
mission for an order authorizing automobile stages to operate, the 
sole test which the Railroad Commission may apply is whether: 
or not the convenience and necessity of the public require that the 
service as contemplated by petitioner shall be rendered. This is 
not a question as to whether the public authorities shall extend a 
favor to existing operators by refusing to permit newcomers to 
enter the field or whether they shall extend a favor to the new- 
comer by permitting him to compete with existing companies. 


No person has a vested right to engage in a public utility service. 
The law looks not to the operator but to the convenience and 
necessity of the public and clearly contemplates that applications 


5 The writer of this opinion was a member of the legislature at the 
time and took a somewhat active part in the enactment of this legislation. 
Some control over the indiscriminate and uncontrolled use of the highways 
for public transportation was undoubtedly one of the objects the legis- 
lature had in view. 
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of this character shall be decided on the basis of this test alone 
and not on the basis of the desires or necessities of the operators. 
Operators may be permitted to enter the field only at such times 
and in such places and under such conditions as will best subserve 
the convenience and necessity of the public. (Italics ours.) 

This decision has been frequently cited with approval and, in 
terms at least, has never been departed from, although a reading 
of some of the decisions of this body indicate that possibly more 
attention has been paid to conflicting equities between applicant 
and protestant than to the basic question of the interest and neces- 
sity of the public. 

As I read the decisions and orders of this Commission, it has 
never certificated a new stage line without a holding, expressed or 
implied, that existing transportation facilities were absent or in- 
adequate. The rule laid down in the majority opinion dispenses 
with the necessity for any such finding. 

The meaning attached by the Commission over a period of 
years to the expression “public convenience and necessity” be- 
comes especially important in view of the fact that the legisla- 
ture in 1927 saw fit to amend the Public Utilities Act so as to 
place auto stages under that act instead of under the Auto Stage 
and Truck Transportation Act of 1917. In making this change 
it employed the identical language of the earlier act respecting 
certification, language which had been given a definite meaning 
by repeated orders and decisions of the Commission. It is a 
well-settled rule of statutory construction that when the legisla- 
ture passes an act, using language which has already been given 
judicial construction, it is deemed to have used the language with 
that meaning attached to it. Whether this rule applies to the 
case of construction placed upon the adopted language by an ad- 
ministrative body like the Railroad Commission, charged with 
the administration of the act from which the language is taken, 
it is unnecessary to decide because it is clear that this Commis- 
sion should not now change its long established policy upon a 
reversal of position taking place as between the parties. 

If this whole matter of stage transportation were new there 
would be most convincing arguments in favor of allowing the or- 


dinary forces of competition free run. But it is not that. The 
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legislature has laid down a general policy of certification. It ap- 
plies to the use of the highways for stage transportation whether 
conducted by an independent stage operator or by a railroad and 
this Commission should apply to the applicant here, as nearly as 
it can, precisely the same rules it has heretofore applied, when, 
as it happened, the stage operators were applying for certification 


and rail carriers were protesting.® 


Clearly, if stage transportation existing at the time the pro- 
posed substitution is sought does not measure up to a high degree 
of adequacy, substitution should be authorized and a new stage 
service certificated. If, however, there is an existing stage serv- 
ice that is adequate, it seems to me that at least an attempt should 
be made to fit this into the transportation system of the state and 
make it fill its greatest measure of usefulness. After all, the pub- 
lic is not particularly interested in this railroad or that stage 
operator. What the public wants, needs, and is entitled to is 
good transportation. If this can be served by one stage line occu- 
pying the public highways the public is better served than if there 
are two or three or four stage lines congesting the roads. If the 
stage line refuses or fails to properly co-ordinate its facilities 
with the rail facilities and seeks to gain a competitive or other 
advantage, it could well be held that the existing service does 
not measure up to the standard of adequacy the public is entitled 
to and the rail carrier be permitted to put on its own stage line. 

With such a general formula or policy in effect this Commis- 

6 There is nothing in the legislation dealing with certification which 
suggests that the legislative intent was that railroads when desiring to 
go into the stage business should receive any other or different treat- 
ment than that accorded an independent stage operator. There is strong 
evidence to the contrary. Although it is a matter of common knowledge 
that the principal rail carriers are foreign corporations, the legislature 
in 1927 amended § 5 of the Auto Stage and Truck Transportation Act so 
as to provide that no certificate should be granted to a foreign corpora- 
tion. In 1927 the definition of “street railway corporation” in the Pub- 
lie Utilities Act was amended so as to include bus operations. If the 
legislature had intended that railroads should be extended special treat- 
ment in the matter of stage operations, it is most strange that in 1927 
it forbade certification to foreign corporations (the Public Utilities Act 
under which passenger stage operations were placed in 1927 had a similar 
provision) and in 1927 legislated specially for street railways respecting 
stage operations but not for the steam roads. 
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sion would be fully consistent with its prior decisions. If the 
policy as expressed in those decisions is wrong, it should be 
changed by the legislature by legislating specifically respecting 
the substitution of stage for rail transportation by the rail car- 


riers. 
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LEHIGH VALLEY RAILROAD COMPANY 
Vv. 
BOARD OF PUBLIC UTILITY COMMISSIONERS et al. 
[Nos. 24, 54.] 
(— U. S. —, 73 L. ed. —, — Sup. Ct. Rep. —). 


Crossings — Jurisdiction of court. 

1. The function of the Court on appeal of a Commission order 
requiring a separation of grades is to determine whether the outlay 
involved in the order of the Board is extravagant in the light of all 
circumstances, in view of the importance of the crossing, of the danger 
to be avoided, of the probable permanence of the improvement, the 
prospect of enlarged capacity for future requirements, and other rele- 
vant considerations, but it is not for the Court to cut down expendi- 
tures ordered by the Board merely because more economical ways sug- 
gest themselves, p. 214. 

Crossings — Commission jurisdiction —- Grade separation. 

2. The Board has the discretion to fix the cost of the grade separa- 
tion, p. 214. 

Constitutional law — Police powers — Grade crossing elimination. 

3. The state has a constitutional right to insist that highway 
crossings shall not be dangerous to the public, and where reasonable 
public safety requires abolition of grade crossings, the railroad can not 
prevent the exercise of police power on the ground of interference with 
interstate commerce or danger of bankruptcy to the railroad, p. 214. 

Crossings — Court jurisdiction on appeal — Reasonable expense of 
grade separation. 

4. It becomes the duty of the Court upon appeal where the cost 
of a grade crossing elimination is questioned, to determine whether such 
expense is within reasonable limits, p. 214. 


Crossings — Interstate Commerce Commission — Transportation Act. 
5. It was not intended by the Transportation Act to take from the 
states or to thrust upon the Interstate Commerce Commission investi- 
gation into such parochial mat ‘s as the reasonableness of the cost 
of grade separation, unless by reason of their effect on economical man- 
agement and service of interstate carriers, their general bearing is 
clear, p 216. 
P.U.R.1929A. 14 
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Constitutional law — Provisions for appeal from Commission order 
— Due process. 

6. A state statute providing that any order made by the Board 
may be reviewed upon certiorari after notice and giving to the state 
supreme court jurisdiction to review the order and set it aside where 
no evidence appears to support reasonably the Board’s order, or where 
the Board acted without jurisdiction and providing for rehearing before 
the Board in just and equitable cases, is sufficient provision for appeal 
and review to meet the Federal Constitutional guarantee of due process, 
p- 216. 

[November 19, 1928.] 

Apprats from orders of a statutory three judge Federal Dis- 
trict Court denying to a railroad company an injunction sought 
to restrain enforcement of an order of the New Jersey Board 
of Public Utility Commissioners; lower court affirmed. 

Appearances: Duane A. Minard and George S. Hobart for 
appellant; John O. Bigelow for appellees. 

Mr. Chief Justice Taft delivered the opinion of the court: 

These are two appeals from orders of a circuit judge and two 
district judges of the United States sitting in the district court 
of New Jersey, denying to the Lehigh Valley Railroad Company 
injunction sought by it in that court under § 380, U. S. Code, 
title 28 (§ 266 of the Judicial Code). The defendants were the 
Board of Public Utility Commissioners, the Attorney General, 
and Francis L. Bergen, prosecutor of the pleas of Somerset coun- 
ty, all of New Jersey. The order sought to be enjoined was one 
made by the Board of Public Utility Commissioners requiring 
the railroad company to eliminate two railroad grade crossings 
in Hillsborough township, Somerset county, New Jersey, and to 
substitute for both of them one overhead crossing, to cost the 
railroad company $324,000. It was alleged that the change 
would involve unreasonable expenditure and thereby violate © 
2, § 15, of the act of Congress to regulate commerce, as amended 
by the Transportation Act of [February 28] 1920 [41 Stat. at 
L. 488, chap. 91, U. S. Code, title 49, § 15a], by interposing a 
direct interference with interstate commerce and imposing a di- 
rect burden thereon; that it would confiscate the property of the 
railroad company, deny it the equal protection of the laws and 
impair the obligation of a contract between the company and the 
State Highway Commission. The three Federal judges heard 
P.U.R.1929A. 
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the application for a temporary injunction and denied it, and on 
final hearing entered a degree dismissing the bills. 

The state highway involved is route No. 16, and crosses the 
Lehigh Valley Railroad in a direction northeasterly and south- 
westerly, at an angle of 29 degrees, with approaches on either 
side at the grade of 5 per cent for a distance of 125 feet from the 
tracks. The right of way of the railroad company at this cross- 
ing is 100 feet wide and is occupied by four main operating 
tracks and various railroad appurtenances. Two hundred and 
thirty feet east of the center line of the crossing is a station on 
the west-bound side of the railroad known as “Royce valley.” 

At a point 1400 feet easterly, there is another grade crossing 
on what is called the Camp Lane road, branching off from the 
highway in a southeasterly direction across the railroad at a 
practically level grade. The order of the Board would eliminate 
this crossing also. 

In December, 1922, negotiations were opened between the rail- 
road company and the State Highway Commission for the pur- 
pose of considering a plan for these eliminations. The negoti- 
ations continued until March 11, 1924, when the State Highway 
Commission adopted a resolution approving the plan of their en- 
gineer. There was public objection to it, and the negotiations 
continued, until finally the engineering staff of both the company 
and the Highway Commission agreed on plan C, to cost $109,- 
000. The Highway Commission expended some $5,000 in pre- 
liminary preparation for its execution. 

No contract was ever signed, either by the railroad or the 
Commission. The Highway Commission had statutory power to 
make such a contract, but none was made other than the in- 
formal agreement between the engineering staffs. 

The matter was then taken up in 1926 by the Board of Public 
Utility Commissioners, which was vested with authority to order 
railroad companies to eliminate grade crossings and to direct 
how they should be constructed. On November 24, the Board 
of Public Utilities issued an order to the railroad company pro- 
viding for a different plan from that considered by the Highway 
Commission, to cost $324,000. 

The railroad company sought to restrain the enforcement of 
P.U.R.1929A. 
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this order by application for certiorari to a judge of the su- 
preme court of New Jersey. He heard the preliminary applica- 
tion and an argument on the subject, together with evidence in 
the form of affidavits on the issue made, denied the applica- 
tion for a restraining order, and ordered the certiorari pre- 
sented before the full supreme court en bane. The application 
was there presented on briefs and was denied. 

A preliminary question is whether there was a contract made 
between the railroad company and the Board of Highway Com- 
mission, so that the order by the Board of Public Utility Com- 
missioners would be an impairment of it and a violation of the 
Federal Constitution. There was certainly no legal contract 
completed between the Highway Commission and the railroad 
company. Plans were only tentatively agreed upon. The ex- 
penditure of $5,000 in anticipation of the execution of the con- 
tract to move some tracks did not constitute an estoppel equiva- 
lent to making it or agreeing to it. 

It is objected by the railroad company that the expense of the 
crossing of $324,000 is unreasonable, when it might have been 
constructed by an expenditure of at least $100,000 less. 

The state of New Jersey, lying between New York and Phil- 
adelphia and the West, has always been a thoroughfare for in- 
trastate and interstate commerce. The state has issued bonds to 
the extent of $70,000,000 for the improvements of its roads, and 
they now aggregate 1,500 miles in length. The highway with 
which we are concerned is known as route 16, and is one of the 
chief arteries of travel between Central New Jersey and the lake 
and mountain regions of the northern part of the state, North- 
eastern Pennsylvania and the lower counties of New York. In 
connection with two other highway routes, it has become one 
of the principal roads between New York and Philadelphia. 
The traffic diagonally across the state is so heavy and so con- 
stantly growing that no one road can carry it all. So another 
route, No. 29, was authorized by the legislature in 1927, and 
when it is completed, the traffic at Royce valley crossing, already 
heavy, will be much increased. The highway here in question 


was an ancient county road laid out in 1811. It has always been 
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a road at this point running straight 2,000 feet north of the 
railroad and 2,500 feet south of it. 

Two plans for elimination of the two crossings were finally 
presented, one by the chief engineer of the Board of Public 
Utility Commissioners, and one called “plan C” by the railroad 
company. The plan of the Board provided for keeping the high- 
way straight, carrying it under a bridge of the railroad tracks 
with a width of 66 feet, elevating the tracks for clearance, and 
dividing the highway by a central pier of 5 feet, two roadways of 
20 feet each, and two sidewalks of 10 feet 6 inches each. 

Plan C provided for the vacation and abandonment of the 
highway where it crosses the railroad right of way, so that route 
16 would come to a dead end both north and south of the rail- 
road. It provides further for the laying out and establishing of 
a new stretch of highway which would cross the railroad about 
four hundred feet east of the present crossing. It would first 
have a 6-degree curve to the east. It would then have a straight 
course of about two hundred and fifty feet to the entrance of the 
tunnel under the railroad tracks. A short distance beyond the 
tunnel a second 6-degree curve to the west would begin, and then 
a third 6-degree curve to the east and the roadway would join 
route 16 at a point about one thousand feet south of the inter- 
section of the route with a center line of the railroad. It would 
thus have three 6-degree curves in it in about half a mile, with 
cuts, which at stations 100 feet apart would have 7 feet of depth 
at one, 10 feet of depth at another, 74 feet of depth at a third, 
and 5 feet at a fourth. 

Plan C provided for two roadways, each 18 feet wide, and 
a center pier 5 feet wide, making a total width of 41 feet, and 
would create an angle of divergence of 54 degrees. It would 
make the tunnel under the railroad, measured along the center 
pier, about seventy-five feet long, as against 105 feet by 
the Board plan. The original cost as proposed by the rail- 
road plan was $109,000, but by including the Camp Lane 
elimination, and two sidewalks on the roadway in the tunnel, 
both of which were plainly needed, and the increase in the width 
of the tunnel roadways, the cost was increased to $205,000, and 


to these additions and others the company ultimately acceded. 
V.U.R.1929A. 
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The chief increases in the cost of the board plan over 
plan C, as modified, are in the requirement that the highway 
shall remain straight, and in the circumstance that under the 
Board plan the bridge of the railroad tracks must be raised to se- 
cure sufficient clearance for the use of the straight highway be- 
neath. The tunnel and the bridge over it, if straight, must be 105 
feet long, while under the railroad plan, with the three curves, 
and the cuts below the surface, the bridge would be only 75 feet, 
or shorter by one-third. 

[1, 2] The witnesses for the railroad testify that 6-degree 
curves are not dangerous, and that the additional cost of $100,- 
000 for preserving the straight road is not within the limit of 
reasonableness. The advantage of straightness in such a road 
through a tunnel is clear. The curves in the cuts of from 5 to 
10 feet in the railroad plan would tend to increase the embarrass- 
ment of driving and to obscure the clearness with which the 
drivers can see those ahead in and through the tunnel and the 
curves. This highway is not infrequently crowded with vehicles. 
When route No. 29 is completed, it will certainly be more 
crowded. The immediate prospect of using new route 29 makes 
greater room in the roadways most desirable. The large ex- 
penditure to secure such advantages does not seem to be arbitrary 
or wasteful when made for two busy highways instead of one. 

It is not for the Court to cut down such expenditures merely 
because more economical ways suggest themselves. The Board 
has the discretion to fix the cost. The function of the Court is 
to determine whether the outlay involved in the order of the 
Board is extravagant in the light of all the circumstances, in 
view of the importance of the crossing, of the danger to be 
avoided, of the probable permanence of the improvement and 
of the prospect of enlarged capacity to be required in the near 
future and other considerations similarly relevant. 

(3, 4] An increase from $200,000 to $300,000 for a railroad 
crossing might well, under different circumstances from those 
here, be regarded as so unreasonable as to make the order a 
violation of the company’s constitutional rights and to be in the 
nature of confiscation. The protection of the 14th Amendment 


in such cases is real, and is not to be lightly regarded. A rail- 
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road company in maintaining a path of travel and transportation 
across a state, with frequent trains of rapidity and great mo- 
mentum, must resort to reasonable precaution to avoid danger to 
the public. This Court has said that where railroad companies 
occupy lands in the state for use in commerce, the state has a 
constitutional right to insist that a highway crossing shall not 
be dangerous to the public, and that where reasonable safety of 
the public requires abolition of grade crossings, the railroad 
can not prevent the exercise of the police power to this end by 
the excuse that such change would interfere with interstate com- 
merce or lead to the bankruptcy of the railroad. Erie R. Co. v. 
Public Utility Comrs. 254 U. S. 394, 65 L. ed. 322, P.U.R. 
19210, 143, 41 Sup. Ct. Rep. 169. This is not to be construed 
as meaning that danger to the public will justify great expendi- 
tures unreasonably burdening the railroad, when less expendi- 
ture can reasonably accomplish the object of the improvements 
and avoid the danger. If the danger is clear, reasonable care 
must be taken to eliminate it and the police power may be ex- 
erted to that end. But it becomes the duty of the court, where the 
cost is questioned, to determine whether it is within reasonable 
limits. 

This follows from principles clearly established by this court. 
Missouri, K. & T. R. Co. v. Oklahoma, 271 U. S. 303, 70 L. ed. 
957, P.U.R.1926E, 268, 46 Sup. Ct. Rep. 517; Missouri P. R. 
Co. v. Omaha, 235 U. S. 121, 129, 131, 59 L. ed. 157, 161, 162, 
35 Sup. Ct. Rep. 82; Lawton v. Steele, 152 U. S. 133, 137, 38 L. 
ed. 385, 388, 14 Sup. Ct. Rep. 499; Norfolk & W. R. Co. v. 
Public Service Commission, 265 U. 8S. 70, 74, 68 L. ed. 904, 907, 
P.U.R.1924D, 709, 44 Sup. Ct. Rep. 439; Mississippi R. Com- 
mission v. Mobile & O. R. Co. 244 U. S. 388, 390, 391, 61 L. ed. 
1216, 1219, P.U.R.1917E, 791, 37 Sup. Ct. Rep. 602; Dobbins 
v. Los Angeles, 195 U. S. 223, 49 L. ed. 169, 25 Sup. Ct. Rep. 
18. We emphasize this not because there is doubt about it, but 
because we deprecate the impression, apparently entertained by 
some, that in the safeguarding of railroad crossings by order of 
state or local authority the exercise of police power escapes the 
ordinary constitutional limitation of reasonableness of cost. 
This is apt to give to local boards a sense of freedom which 
P.U.R.1929A. 
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tempts to arbitrariness and extravagance. The case before us is 
one which is near the line of reasonableness, but for the rea- 
sons given we think it does not go beyond the line. 


An elaborate argument is made by counsel for the railroad 
company to impeach the validity of the order of the Board of 
Publie Utilities in this case because of the amendment to the 
Interstate Commerce Law contained in the Transportation Act 
of 1920, § 15—a, { 314, § 416. Based on this, it is said that the 
Board has no right to order these unreasonable expenditures for 
construction because they exceed the legal duties of the carrier 
and the reasonable requirements of public safety and conven- 
ience. It is not necessary for us to controvert the proposition 
that unreasonably extravagant grade crossings are to be en- 
joined not only as violations of the 14th Amendment but also as 
forbidden by the Transportation Act. 

[5] But we can not see that the rule invoked from either 
will be violated by the order now made. The care of grade cross- 
ings is peculiarly within the police power of the states. (Rail- 
road Commission v. Southern P. Co. 264 U. S. 331, 341, 68 L. 
ed. 713, 716, P.U.R.1924D, 246, 44 Sup. Ct. Rep. 376), and 
if it is seriously contended that the cost of this grade crossing is 
such as to interfere with or impair economical management of 
the railroad, this should be made clear. It was certainly not in- 
tended by the Transportation Act to take from the states or to 
thrust upon the Interstate Commerce Commission investigation 
into parochial matters like this, unless by reason of their effect 
on economical management and service, their general bearing is 
clear. Railroad Commission v. Southern P. Co. supra. The 
latter case makes a distinction between the local character of the 
usual elimination of grade crossings and the vital character from 
the standpoint of finance of the investment of large sums in the 
erection of a union station. 

[6] The final objection to the order is that the statute provid- 
ing for the elimination of grade crossings by the Board of Public 
Utilities impinges on the constitutional rights of the company, 
because it makes no provision for appeal from the decision of 
the Board of Public Utilities to a court with jurisdiction judi- 
cially to determine independently on the law and facts whether 
F.U.R.1929A. 
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the property of the company is being confiscated in violation of 
the 14th Amendment to the Federal Constitution. Ohio Valley 
Water Co. v. Ben Avon, 253 U. S. 287, 64 L. ed. 908, P.U.R. 
1920E, 814, 40 Sup. Ct. Rep. 527. In that case the Public 
Service Commission of Pennsylvania instituted an investigation 
and took evidence upon a complaint charging a water company 
with demanding unreasonable rates. The Commission fixed the 
valuation of the company’s property and established rates on that 
basis. The company. contended that the valuation upon which 
the income was calculated was much too low and deprived it of 
a reasonable return and, therefore, confiscated its property. On 
appeal to the superior court, that court reviewed the certified 
record, appraised the property, reversed the order and remanded 
the proceedings with directions to authorize rates sufficient to 
yield 7 per centum of the sum. The supreme court reversed the 
decree, saying that there was competent evidence tending to sus- 
tain the Commission’s conclusion, and as no abuse of discretion 
appeared, the superior court could not under the Pennsylvania 
statute interfere. This court held on error that because the 
plaintiff in error had not had proper opportunity for an ade- 
quate independent judicial hearing as to confiscation on the law 
and the facts, the challenged order was invalid, and that the 
judgment of the supreme court of the state must be reversed. 


We do not think the Ben Avon Case, supra, applies here. In 
this case Chap. 195 of the Laws of 1911 of New Jersey created 
a Board of Public Utility Commissioners and prescribed its du- 
ties and powers. By §§ 21 and 22 of that act, the Board is vested 
with authority to protect the traveling public at grade crossings 
by directing the railroad company to install such protective de- 
vice or devices and adopt such other reasonable provision for 
the protection of the traveling public at such crossing as in the 
discretion of the Board shall be necessary. 

Section 38 of this act, as amended by Chap. 130 of the Laws 
of 1918, provides that any order made by the Board may be re- 
viewed upon certiorari after notice, and the supreme court is 
given jurisdiction to review the order and to set it aside when it 
clearly appears that there was no evidence before the Board rea- 
sonably to support the same, or that the same was without the 
P.U.R.1929A. 
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jurisdiction of the Board. If it should appear equitable and 
just that a rehearing be had before the Board, the supreme court 
may determine that such hearing be had, upon such terms and 
conditions as are reasonable. 

The language of § 38 in respect to the appeal to the Supreme 
Court is much broadened by the construction of that Court. It 
has been established by its decisions that the legislature of New 
Jersey may not impair the powers of the Supreme Court and 
the court of chancery as they existed when the state Constitution 
was adopted, and there is much latitude in their jurisdiction 
growing out of this. Traphagen v. West Hoboken, 39 N. J. L. 
232; Flanigan v. Guggenheim Smelting Co. 63 N. J. L. 647, 44 
Atl. 762, 7 Am. Neg. Rep. 113; Re Prudential Insurance Co. 
82 N. J. Eq. 335, 88 Atl. 970. 

The case of Public Service Gas Co. v. Public Utility Comrs. 
84 .N. J. L. 463, 87 Atl. 651, s. c. 87 N. J. L. 581, L.R.A.1918A, 
421, P.U.R.1915E, 251, 92 Atl. 606, 94 Atl. 634, 95 Atl. 1079, 
construing § 38, as amended, is an illustration. It came be- 
fore the supreme court on certiorari for consideration whether 
rates fixed by the Board for a public service gas company of 
Passaic were unjust, discriminatory, and unreasonable. The 
Supreme Court said of § 38: 

“Tf this language is taken literally, we should be powerless in 
any case within the jurisdiction of the Board to set aside its 
order if there was any evidence to support it, no matter how 
overwhelming the evidence to the contrary might be. It is need- 
less to say that such a literal construction of § 38 would bring 
it into conflict with our Constitution. It needs no act of the 
legislature to confer on us the power to review the action of an 
inferior tribunal, and the legislature can not limit us in the ex- 
ercise of our ancient prerogative. That the legislature did not 
intend to do so is made clear by a consideration of the whole 
act. We are, by the express terms of § 38, authorized to set aside 
the order when it is without the jurisdiction of the board. The 
jurisdiction of the Board to fix rates is, by § 16c, limited to 
cases where the existing rate is unjust, unreasonable, insuffi- 
cient, or unjustly discriminatory or preferential. The only 
words important for the present case are unjust and unrea- 
P.U.R.1929A. 
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sonable, since the Commissioners themselves went no further in 
their adjudication. To determine then whether the Com- 
missioners had jurisdiction, we must first determine whether 
the existing rate was unjust and unreasonable, and in deter- 
mining that fact we are not limited to the question whether 
it clearly appears that there was no evidence before the Board 
to support reasonably its order; § 16c does not purport to limit 
the scope of our inquiry into the fact, and we must, therefore, 
determine it in the usual way, according to the whole of the evi- 
dence.” 

The supreme court proceeded itself to consider all the evidence 
in the case and to find whether the old rate was unreasonably 
high and the new rate reasonable. It said: 

“All these considerations lead us to the conclusion that if there 
is any presumption in favor of the order of the Commissioners, it 
depends like the opinion of the court of another state upon the 
strength of the reasoning by which it is supported. This is sub- 
ject, however, to the qualification that in legislative action the 
courts will not merely substitute their judgment for that of a 
legislative body. We must, therefore, determine for ourselves 
upon all the evidence whether the former rate for gas in the 
Passaic district was unjust and unreasonable and whether the 
new rate is just and reasonable.” 

The case went to the court of errors and appeals, and the ac- 
tion was affirmed on that opinion. There may be some confusion 
in a review of cases on certiorari by the supreme court of New 
Jersey; but the Passaic Case has never been overruled, and un- 
der it there is an appeal to a court which may examine the facts 
and the law independently as to the justice and reasonableness 
of the order. It is true that the court said that the case before 
it was not technically a confiscation case, but it resembled it so 
much that it used cases from this Court on confiscation to guide 
its rulings, and said: 

“Since all cases of the kind may come before that tribunal and 
its decisions upon the constitutional questions would be binding 
upon us, we ought to adopt the same rule.” 

The Passaic Case was followed in the consideration of the 
same § 38 in Erie R. Co. v. Public Utility Comrs. 89 N. J. L. 
P.U.R.1929A. 
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57, 68, 98 Atl. 13, s. c. 90 N. J. L. 672, 103 Atl. 1052, a grade 
crossing case in which the supreme court said: 

“The next ground of attack is that the evidence taken before 
the Board of Public Utility Commissioners does not justify nor 
reasonably support the board’s conclusion or findings. To that 
end the insistence is that this court has power and should re- 
view the Board’s findings of fact. We understand such to be the 
power of this court.” 

Objection is further made to this remedy before the supreme 
court that it is by certiorari and is within the discretion of the 
court. That, however, is hardly a serious obstacle. As Chief 
Justice Kinsey, in State v. Anderson, 1 N. J. L. 318, 328, 1 
Am. Dee. 207, said: 

“As upon a certiorari, the court have by law a discretionary 
power; I do not mean by this a power to do what they please, not 
directed by law and precedents, but, to employ the language of a 
great judge, to be confined to those limits within which an hon- 
est man competent to the discharge of the duties of his office 
ought to be confined.” 

This court said of provisions for certiorari in a California 
statute like this, i. e., Napa Valley Electric Co. v. Railroad Com- 
missioners, 251 U. S. 366, 64 L. ed. 310, P.U.R.19200, 849, 
854, 40 Sup. Ct. Rep. 174: 

“In those cases the applications for writs of certiorari were 
denied which was tantamount to a decision of the court that the 
orders and decisions of the Commission did not exceed its au- 
thority or violate any right of the several petitioners under the 
Constitution of the United States or of the state of California.” 

But if for any reason that remedy, as defined in those deci- 
sions, should not be available or be inadequate, it would seem to 
be clear that resort then might be had to the court of chancery. 
In Allen v. Distilling Co. of America, 87 N. J. Eq. 531, 548, 
100 Atl. 620, the court of chancery in New Jersey used this 
language: 

“So long as courts of equity are to serve the purpose of the 
creation of the court of chancery of England,—and in this state 
the court of chancery is the successor, in all that such terms 
implies, of that court,—jurisdiction must depend only upon the 
P.U.R.192NA. 
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existence of, or a threatened wrong, and the absence of an ade- 
quate remedy at law. . . . Due to our habit of endeavoring to 
find decided cases to fit each situation, we too often overlook the 
fundamental reasons for the creation or evolution of the court. 
It received no grant of express powers nor were express duties 
imposed upon it. The law courts were left to deal with the vio- 
lation of all rights for which they could give an adequate rem- 
edy. The duty of relieving against any remaining wrongs was 
imposed upon the court of chancery.” 

We are of opinion that the infirmity in the Pennsylvania stat- 
ute which was pointed out in Ohio Valley Water Co. v. Ben 
Avon, 253 U. S. 287, 64 L. ed. 908, P.U.R.1920E, 814, 40 Sup. 
Ct. Rep. 527, is not present in the New Jersey statutes. 

Affirmed. 


Mr. Justice McReynolds is of opinion that the action of the 
Board of Public Utility Commissioners was unreasonable and 
arbitrary, and should be set aside. To permit the Commission- 
ers to impose a charge of $100,000 upon the railroad under the 
pretense of objection to a 6 per cent curve in a country road is to 
uphold what he regards as plain abuse of power. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


EDWARD OTT 


v 


JOHNSTOWN TELEPHONE COMPANY. 
(Complaint Docket No. 7587.] 


Service — Telephones — Use by nonsubscribers. 

A storekeeper subscribing to unlimited telephone service was per- 
mitted to allow the incidental use of the instrument by guests, cus- 
tomers, and others in his store without requiring that such persons 
prove that they are subscribers, and the company was not permitted 
to discontinue service for such incidental use as long as the privilege 
was not abused. 


[November 26, 1928.] 


CompLainT against discontinuance of telephone service; com- 


plaint sustained and continuation of service ordered. 
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222 PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


By the Commission: The respondent company operates a 
telephone system in the city of Johnstown. Among its rules and 
regulations on file with the Commission are the following: 

“15. The use of this company’s service, except for toll is 
limited to the subscribers, their families, or employees in their 
interest. Subscribers have no right to allow other parties who 
are not subscribers to use the telephones. 

“16. This company reserves the right to discontinue service 
and remove its equipment from the premises of the subscriber 
in case of failure to make prompt payment of bills when due, 
or when the rules and regulations of this company governing the 
service have been violated.” 

The complainant is a subscriber to the respondent’s system, 
his phone being located in his grocery store in Johnstown. The 
service rendered to him is so-called “unlimited” service for which 
he pays a fixed monthly charge, there being no separate charge for 
local calls. 

He was notified by the respondent that his phone was being 
used by nonsubscribers and service would be discontinued unless 
such practice ceased. Later he was advised by the respondent 
that the practice had continued and he would be required to ex- 
change his telephone for a pay station with a coin box. He re- 
fused to make application for such change and service was dis- 
continued. Thereupon he secured a preliminary injunction from 
the court of common pleas. After hearing the court refused to 
continue the injunction on the ground that the Public Service 
Commission has exclusive jurisdiction in the premises. 

After the preliminary injunction was secured, service was re- 
stored to complainant and has been continued to the present time. 
The respondent states that service will be continued as Jong as 
he observes the rules and regulations of the company. Com- 
plainant fears that respondent may again discontinue the service 
for the same reason that it previously did so and asks that the 
Commission decide whether or not his action was such as to war- 
rant the company in discontinuing his service. 

The action of the company was based upon a report from a 
monitor who had listened in on the complainant’s line and testi- 
fied that she heard a number of calls made from his telephone by 
P.U.R.1929A, 
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persons who were not subscribers to respondent’s service nor em- 
ployees or members of the complainant’s family. The complain- 
ant denies that his telephone is used by the general public. The 
instrument is located behind the counter in his store near the 
eash register and in such a position that its use by the general 
public would interfere with the conduct of his business. He 
states that it is used only by his employees, the members of his 
family, customers in his store who wish to call their homes and 
occasionally by salesmen. He states that it is not used generally 
by nonsubscribers in the vicinity. 

It seems that the respondent interprets its rule to permit the 
use of telephone of its subscribers by other subscribers but that 
persons who are not subscribers to any telephone are not per- 
mitted to use a subscriber’s telephone excepting at pay stations. 

The rule of the respondent is intended to prevent nonsubscrib- 
ers from securing free telephone service in order to avoid pay- 
ment of the regular charges. However, it is the universal prac- 
tice for telephone subscribers to permit the incidental use of their 
telephones by guests, customers, and others who are in their 
homes or business places for some other purpose, without requir- 
ing that such persons prove that they are subscribers. The rule 
of respondent, if interpreted to permit such incidental use of a 
subscriber’s telephone, is reasonable. 

The evidence in this case does not indicate that the complain- 
ant had permitted his telephone to be used by the public in the 
vicinity for the purpose of avoiding the payment of charges or 
that it was generally used by nonsubscribers. In its application 
of its rules, the respondent acted without the consideration due to 
the rights and needs of its subscribers. Its attitude in this in- 
stance is typical of that in many cases previously called to the at- 
tention of the Commission in which it caused justifiable irritation 
by unreasonable application of rules or arbitrary disregard of 
complaints. The best interests of the company, no less than the 
rights of its subscribers, require that its public relations be 
handled in a spirit of fairness and consideration. The attitude 
of the respondent as exemplified in this case, if continued, will 
be injurious to the company by destroying the public confidence 
which is essential to efficient service to the public. 

P.U.R.1929A. 
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We find the action of the respondent in discontinuing the 
complainant’s telephone under the facts here present to have 
been unwarranted and not in conformity with a reasonable inter- 
pretation of its rules. The complaint will be sustained and an 
order issue directing the respondent to continue to render serv- 
ice to the complainant so long as he observes the rules and regula- 
tions of the respondent including Rule 15 as herein interpreted. 
[Order omitted. ] 





NEW YORK DEPARTMENT OF PUBLIC SERVICE. 
STATE DIVISION, PUBLIC SERVICE COMMISSION, 


GELSAM REALTY COMPANY, INCORPORATED 


v. 
NEW YORK TELEPHONE COMPANY. 


[Case No. 5185.] 


Service — Extra directory listing for subtenants — Telephones. 

1, The rule of a telephone company refusing to list names of sub- 
tenants in its directory notwithstanding the installation of a central 
switchboard and auxiliary equipment by the operator of a building for 
the extension of service to each tenant as part of the rental was held 
to be a reasonable and proper retention by the utility of its control 
over its own service, p. 226. 

Service — Duty to serve — Intervening third party. 

2. The policy of permitting the intervention of a third party be- 
tween a utility and the ultimate user of its product, is not one which 
should be encouraged, unless and until changed situations or different 
public demands require such action, p. 227. 


[November 27, 1928.] 


ComprainT against refusal of telephone company to accord 
special telephone directory listings to tenants; complaint dis- 
missed. 

Appearances: Samuel Geller, New York city, President, 
Gelsam Realty Company, Inc.; Edward W. Beattie, New York 
city, for New York Telephone Company. 


Opinion by Blakeslee, Counsel, approved by the Commission: 
Complainant owns and operates an office building at 126 West 
P.U.R.1929A, 
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34th street, New York city, and rents small offices to tenants 
whom he furnishes with telephone service from a main switch- 
board. Some time since he applied to the New York Telephone 
Company to list such tenants separately under telephone number 
“Longacre 7757.” The company refused to make such listing. 

Samuel Geller, president of the Gelsam Realty Company, Inc., 
admitted that when he applied for a switchboard and service at 
126 West 34th street, he was made aware of the company’s fixed 
rule, which was also called to his attention in a letter, as follows: 

“This company’s rates, rules and regulations governing the 
furnishing of telephone service are based upon the principle 
that the service to be furnished is for the subscribers’ own use.” 

Service was first established for the Gelsam Realty Company, 
Inc., in December 1927. At that time no subtenant listings 
were requested. Complainant claims that it is impossible to rent 
small offices to small business men at a profit unless telephone 
service with individual listings can be secured, and further con- 
tends that the restriction of the installation of private branch 
exchange systems for the purpose of furnishing general exchange 
service to other than the subscriber and his immediate representa- 
tive (except for hotels and apartment houses in connection with 
which stations may be located in stores, shops, or other business 
places in the same building for house service only and not for gen- 
eral exchange service use), is improper and discriminatory. 

Mr. Geller was the only witness for complainant and the fore- 
going substantially covers the allegations of his complaint, except 
that he insists the present telephone contract at $4.75 (for indi- 
vidual listings, per month, including a fixed number of messages), 
is out of proportion to the rent which small business men can pay 
for office space in reoms such as are rented by his company. 

New York Telephone Company claims that in furnishing serv- 
ice to users it contemplates direct contractual relations; direct 
co-operation with users in all matters affecting their service; and 
a direct settlement of accounts, including any claims or adjust- 
ments that may be required. That in accordance with this con- 
ception of telephone service it has based its classes of service, the 
design of its equipment and its rate structure. That in October, 


1915, a tariff provision was filed known as “P. 8. C. N. Y. No. 1, 
P.U.R.1929A. 15 
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§ 7,” and as revised and amended is 6th Revised Sheet No. 2, and 
still in effect, which provides: 

“A business message rate extension station may be located at 
any point designed by the subscriber except as stated below. In- 
stallations of private branch exchange service systems for the 
purpose of furnishing general exchange service to other than the 
subscriber, and his immediate representatives are restricted to 
hotels and apartment houses, in connection with which stations 
may be located in stores, shops or other business places in the 
same building for house service only, and not for general ex- 
change use. In such cases where exchange service is desired in 
addition to house service, separate application must be made.” 

The company claims that this tariff provision was designed to 
prevent the growth and development of just such a scheme for 
furnishing telephone service to subtenants. 

[1] The outstanding reasons to my mind, against complain- 
ant’s contentions here are found in a consideration of the situa- 
tion which would exist if applications such as his were granted: 

(1)-It would establish a third party between the telephone 
company and the users of its service. 

(2) The middleman would use only such equipment as he 
considered necessary. 

(3) All of the company’s dealings with the real users of its 
service would have to be through the medium of this third party 
over which the company would have no control, since presumably 
the middleman would not be considered a utility. 

(4) Many difficulties would be thrown in the way of providing 
efficient service, not only from the standpoint of the telephone 
utility but also in the way of regulation, and service complaints 
would undoubtedly multiply with very little chance of reasonable 
or timely correction and adjustment. 

(5) Further, if the practice were acknowledged and followed, 
there seems to be no limit to such utility service, because it could 
not be restricted to one building or a group of buildings or even 
to an entire city block. 

Although some gas and electric companies in the city of New 
York and elsewhere have been permitted to furnish this kind of 


service, it does not appear to justify a direction by this Commis- 
P.U.R.1929A. 
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sion to the telephone company to permit such a practice. For 
there are many differences between the service furnished by a 
telephone utility and that of a gas or electric company. In the 
one instance, a specified commodity is delivered, capable of ad- 
measurement, comparison, and restriction as to quantity and 
quality. In the other case, what is essentially provided is an in- 
strumentality for service because two parties are required to 
every telephone conversation, and if there be faulty opera- 
tion of connections or poor service, the other party to the con- 
versation suffers equally with the subtenant or the person pro- 
curing such seryice through the middleman. In electric and gas 
service, only one person, that is, the ultimate consumer, is inter- 
ested so far as service goes, and no one but he is affected by the 
quality of the product furnished. 

In the ordinary private branch exchange the subscriber is real- 
ly the only user of the service for he is operating it in his own 
interest and can thoroughly control the character of such opera- 
tion, but where service is furnished to subtenants or other inde- 
pendent subscribers, the party operating the switchboard, not be- 
ing the real user of the service, does not have the same interest in 
the character of operation that the private branch exchange sub- 
scriber or the telephone company itself has. 

[2] The company having had a prohibition filed against this 
character of service for many years, based on reasons which seem 
sound and equitable, it would seem that the complaint should be 
dismissed, both on the record here reviewed and further, that the 
policy of permitting the intervention of a third party between a 
utility and the ultimate user of its product, is not one which 
should be encouraged, unless and until changed situations or dif- 
ferent public demands require such action. An order dismissing 


the complaint is hereto attached. [Order omitted. ] 
P.U.R.1929A, 
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PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


ALEXANDER MacINTOSH 
v. 
GREENSBORO GAS COMPANY. 


[Complaint Docket No. 7717.] 


Service — Discontinuance — By-passing of gas meter. 

A gas company was held to be justified in discontinuing service 
and removing its meter from premises of a plumber in which it claimed 
that an independent system of his piping had been installed for passing 
gas by the meter without registration, notwithstanding the fact that 
the individual had been acquitted by the criminal court and the prem- 
ises in question, together with any incriminating evidence which might 
have existed, had been destroyed by fire. 


[November 26, 1928.] 


Comprarnt of gas consumer against discontinuance of service 
and removal of meter; complaint dismissed. 


By the Commission: Complaint is made in this proceeding 
that respondent gas company refuses to supply the complainant 
with gas at his residence located within the territory served by it. 

It appears from the record that complainant is a plumbing con- 
tractor and on February 6, 1926, and for some time prior thereto, 
was being supplied with gas by respondent. On that date the 
company shut off the gas at the stop in the street and removed the 
meter from the premises, on the ground that complainant had 
installed a by-pass in the service line outside of the meter, and 
so obtained and used gas without registering its consumption. 
Since that time respondent has refused to supply complainant, 
and on the statements of respondent’s employees, complainant was 
indicted and tried in the proper court for wrongfully tampering 
with respondent’s facilities and taking its gas without paying 
therefor. Complainant was acquitted of the charge but required 
to pay the costs of the prosecution. 

The record obtained before the Commission contains much 
contradictory testimony; that offered by the respondent indicat- 
ing that complainant’s house was equipped with additional pip- 
ing hidden in the walls for unmetered gas, and that of complain- 


ant denying this fact. Testimony as to whether complainant’s 
P.U.R.1929A. 
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house was equipped to use coal and electricity as well as gas for 
heat and light is likewise conflicting. As the premises have been 
destroyed by fire since the removal of the meter, no evidence can 
be obtained by an inspection of them. Respondent company esti- 
mates, by a comparison with the amount of gas consumed in other 
houses of a similar kind and housing the same number of people, 
that the amount of gas consumed without payment was worth ap- 
proximately seventy dollars under the tariff rates then in effect. 

Although a public service company doing business in this Com- 
monwealth, may not arbitrarily or capriciously discriminate in 
the selection of its patrons within the territory in which it func- 
tions, it cannot be required to render its public service or supply 
its patrons with its commodity without just and reasonable com- 
pensation. And it may promulgate reasonable rules and regula- 
tions for the conduct of its business to the end, in this instance, 
that proper supervision and inspection of its facilities may be 
had. 

After having carefully considered all the facts and circum- 
stances of record in this case, we cannot find that respondent acted 
arbitrarily or capriciously in removing its meter from complain- 
ant’s premises and in thereafter refusing to supply him with its 
service and commodity. Therefore, an order will issue dismiss- 
ing the complaint. 

We do not doubt that if and when complainant pays to re- 
spondent the amount it estimates to be just and reasonable for 
the unmetered gas consumed by petitioner, makes proper appli- 
cation for restoration of service, and submits himself to the com- 
pany’s reasonable rules and regulations, service will be restored ; 
if it is not, a complaint may then properly be filed with this Com- 
mission. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


RE SPRINGFIELD GAS LIGHT COMPANY. 
[D. P. U. 3223, 3280.] 


Rates — Gas — Service charge. 
1. Increased rates which would place a service charge for small 
P.U.R.1929A. 
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domestic consumers of a gas company operating in a city in excess of 
50 cents a month were held excessive, p. 230. 
Service — Gas — Reduction in B.T.U. content. 
2. The Department indicated that it would permit a reduction of 
B.T.U. content in gas supplied by a city utility from 528 to 500 upon 
the filing by the company of a corresponding reduction in rates or else 
a presentation of the matter at a public hearing in order to give 
protestants an opportunity to be heard, p. 231. 


[November 30, 1928.] 


Petition of customers of a gas company protesting against 
new schedule of rates; new schedule cancelled and rates in exist- 
ence at the time of filing thereof reinstated. 


By the Department: The Springfield Gas Light Company 
filed a schedule of rates to become effective June 1, 1928, estab- 
lishing a net charge of 65 cents for the first 100 cubic feet of gas, 
18 cents per hundred for the next 400 cubic feet, and 10 cents 
per hundred for the next 49,500 cubic feet of gas. Customers 
of the company filed a protest against the new schedule and also 
filed a petition for a reduction of rates. Public hearings were 
held, at which the customers and the company were represented 
and offered testimony. The effective date of the schedule was 
suspended to December 1, 1928. 

[1] The rate which the company seeks to establish for the 
first 50,000 cubic feet of gas is, in effect, a service charge of 87 
cents per month with a commodity rate of $1 per thousand cubic 
feet to all customers using 500 cubic feet or more per month. The 
costs directly attributable to each customer, without allocation 
of any other expenses, do not, in our opinion, materially exceed 
50 cents per month. No facts have been presented which satisfy 
us that this company ought to be allowed a larger service charge 
than that. It follows that we cannot approve of the schedule 
filed by the company. 

The customers, through their expert witnesses, proposed a rate 
which they called the “people’s rate,” consisting of a service 
charge of 50 cents per month per customer and a commodity rate 
of $1 per thousand cubic feet of gas. This commodity rate is 
manifestly too low because its proposer, in calculating the reduc- 


tion of the company’s income as the result of such rate, admitted- 
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ly did not take into consideration the use of gas by customers 
consuming more than 5,000 cubic feet per month. 

The present rate is $1.35 per thousand cubic feet. We are of 
the opinion, after careful study of all the facts, that a service 
charge for this company should not exceed 50 cents per month. 

[2] Last spring, the company orally applied to the Depart- 
ment for exemption from the calorific standard of 528 B.T.U., 
established by the Department, and requested that the Depart- 
ment determine that 500 B.T.U. be required of gas supplied 
by the company to its consumers. At that time, on the advice of 
our director of the gas and electric division, we were inclined to 
the opinion that, if the company could see its way clear to make 
a reduction of 5 cents per thousand in its commodity price, it 
would be wise, in view of the kind of gas that the Springfield 
Gas Light Company was making, to reduce the standard to 500 
b.T.U. There are many gas engineers who are convinced that, 
in the making of certain types of gas, advantages are derived by 
the public in a lower B.T.U. standard with a reduced price, it 
being contended that the lower B.T.U. gas is a firmer gas and 
results in a more uniform quality of gas at the burner. The 
company was disinclined at that time to make as large a reduc- 
tion as 5 cents per thousand feet and, as a result, no written ap- 
plication was made by it. We think in any event that any such 
change should not be made without a public hearing which gives 
an opportunity to customers affected to be heard, as it may be that 
they can present evidence to indicate that the reduction in the 
British Thermal Units is not compensated by a reduction of 5 
cents per thousand cubic feet. If the gas company should, how- 
ever, make application for a reduction of the standard to a basis 
of 500 B.T.U., and it should meet with our approval, we would 
then be prepared to grant the reduction in the standard provided 
that the company filed a schedule providing for a 50-cent service 
charge and a commodity rate of $1.05 per thousand cubic feet. 
Such a rate would reduce the price of gas to all consumers using 
1666 cubic feet or more per month and would result in a saving 
to the customers of at least $60,000 per year. 

In the meanwhile the schedule filed by the company should 


be cancelled. 
P.U.R.1929A. 
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OHIO PUBLIC UTILITIES COMMISSION, 


RE LOGAN GAS COMPANY. 


[Advanced Utility Rate Proceeding Nos. 189-192.] 


Rates — Municipal control — Legal authority. 

1. The provisions of the Constitution and statutes of Ohio give to 
municipalities the absolute right to fix rates directly by ordinance con- 
tract with a public utility, thereby relieving the Commission of jurisdic- 
tion with reference to gas rates therein, together with adjacent terri- 
tory and rural communities subject to the same rates, p. 234. 

Rates — Reasonableness — Burden of proof. 

2. A preponderance of evidence is required in order to establish 
legally a proposed rate increase as just and reasonable where by stat- 
ute the utility has the burden of proof to show that such is the case, 
p- 234, 

Valuation — Overheads — Contractor's fee. 

3. A contractor’s fee of 10 per cent was used as applicable to 
labor on pipe lines and buildings and material in buildings in valuing 
the plant investment of natural gas properties, p. 235. 

Valuation — Working capital — Natural gas. 

4. An allowance of 5 per cent was held to be fair and reasonable 

for working capital of natural gas properties, p. 235. 
Valuation — Bond discount — Brokerage fees — Natural gas. 

5. No allowance was made for bond discount or brokerage fees in 
appraising the reproduction cost of natural gas properties where the 
cost of financing had been fully cared for in the charge to capital 
account of necessary interest during the reproduction period, p. 235. 


Valuation — Going value — Specific allowance unnecessary, 

6. No special allowance for going value is necessary where the 
Commission in its valuation of utility property has made substantial 
allowance for organization, interest, engineering, law expenditures, 
taxes, general expenses during construction, working capital and con- 
tingencies and omissions, p. 236. 

Valuation — Title to leased property. 

7. It is unnecessary for the Commission in valuing natural gas 
properties for rate-making purposes to pass upon the actual owner- 
ship or title to the gas underground for which the company holds 
optional leases to exploit, p. 237. 

Valuation — Optional leases to exploit gas. 

8. The value of optional leases held by a natural gas company to 
exploit totally untested ground although admittedly a prudent in- 
vestment cannot be included in the valuation of used and useful prop- 
erty for rate making, p. 238. 

Evidence — Expert testimony — Interested parties. 

9. The Commission was not convinced that the judgment as to the 

value of natural gas leases of experts themselves interested in the 
P.U.R.1929A. 
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natural gas business was unbiased in view of the importance which 
the value of such property might bear to their own interests, and in 
view of the absence of a market for such leases, p. 240. 

Valuation — Market and exchange values — Natural gas leases. 

10. Rates cannot be made to depend upon the exchange or market 
value of natural gas leases, p. 240. 

Valuation — Natural gas leases. 

11. The actual cost of leases for the exploitation of gas by a natural 
gas company is the only basis which should be used for rate-making 
purposes, notwithstanding the possibility of establishing a market 
value, p. 240. 

Return — Commission jurisdiction — Gasoline extraction contract. 

12. The Commission in determining whether or not the stock- 
holders of a natural gas company are receiving a fair return on the 
property may consider the profits accruing from an arrangement by 
which another company, commonly owned, extracts gasoline and re- 
tains all the profits, p. 241. 

Contracts — Reciprocal natural gas and oil well agreement. 

13. A contract between a natural gas and an oil company whereby 
the former turns over all oil wells to the latter discovered while drill- 
ing for gas in return for the turning over of all gas wells discovered 
by the latter in drilling for oil was, in the absence of contrary evidence, 
taken to be reasonable and fair, p. 241. 

Valuation — Drilling of dry holes — Natural gas. 

14. The cost of drilling dry holes was included as a capital expendi- 

ture of a natural gas company, p. 242. 
Valuation — General overheads — Natural gas. 

15. An allowance of 7 per cent was made in the valuation of nat- 
ural gas properties for general overhead exclusive of contingencies and 
omissions, p. 242. 


[November 19, 1928.] 
' 


AppiicaTion of a natural gas company for increased rates; 
valuation of properties made. 


By the Commission: The Logan Gas Company, duly organ- 
ized under the laws of this state, owns and operates certain gas 
properties within the state of Ohio and is engaged in the service 
of supplying natural gas in 56 incorporated municipalities and 
territory adjacent thereto, and various villages and rural com- 
munities. On February 7, 1925, it filed with the Public Utilities 
Commission of Ohio schedules providing increased rates to be- 
come effective March 9, 1925. Proceeding under § 614-20 of 
the Ohio General Code, the Commission by its order dated March 
7, 1925, suspended the rates contained in the said schedules for a 
P.U.R.1929A, 
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period of One hundred and twenty days from February 7, 1925, 
and directed a joint public hearing thereon. The bond filed by 
the company securing and guaranteeing the repaymeut to con- 
sumers of such portion of said increased rate as might be unrea- 
sonable or excessive was approved by the Commission on June 12, 
1925. Hearings in the matter began on May 5, 1925, and were 
had from time to time until April 27, 1928, w = the case was 
submitted. Delay was occasioned partially by an attempt on the 
part of the company and representatives of the interested public 
to reach an amicable adjustment. These negotiations, as a whole, 
came to naught. 

[1] Forty of the incorporated towns for which the said sched- 
ules were suspended have enacted ordinances fixing the rates to 
be charged by the company. for gas supplied to consumers and this 
has resulted in relieving the Commission of jurisdiction with ref- 
erence to gas rates therein, together with the adjacent territory 
and rural communities which are subject to the same rates. 

Section 5, Article 18 of the Constitution of the state of Ohio 
provides: 

“Any municipality proceeding to acquire, construct, own, lease, 
or operate a public utility, or to contract with any person or com- 
pany therefor, shall act by ordinance; Pa 

Section 614—47 of the Ohio General Code is as follows: 

“This act shall not apply to any rate, fare, or regulation now 
or hereafter prescribed by any municipal corporation granting 
a right, permission, authority, or franchise, to use its streets, al- 
leys, avenues, or public places for street railway or street rail- 
road purposes, or to any prices so fixed under §§ 3644, 3982, and 
3983 of the General Code, except as provided in §§ 46, 47, and 
48 (G. C. §§ 614-44, 614-45, and 614-46) of this act.” 

These provisions of Constitution and statute give the munic- 
ipality the absolute right to fix rates directly by ordinance con- 
tract with a public utility. Ohio River Power Co. v. Steuben- 
ville, 99 Ohio St. 421, 124 N. E. 246. 

[2] The latter paragraph of § 614-20 of the Ohio General 
Code establishes the law relative to the burden of proof in cases 
of the nature of the one now before the Commission. The lan- 
guage is as follows: 

P.U.R.1929A, 
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“At any hearing involving a rate increased or sought to be in- 
creased after this section shall have become effective, the burden 
of proof to show that the increased rate or the proposed increased 
rate is just and reasonable shall be upon the public utility 

9 

The Logan Gas Company assuming that burden has presented 
its ease. A preponderance of the evidence is required in order to 
legally establish the proposed increased rate as just and reason- 
able. 

In rendering its opinion the Commission is guided by § 499-9 
of the Ohio General Code which limits authority in fixing a 
valuation for rate-making purposes to property which is used 
and useful in the public service. 

[3] The company and complainants are in accord as to the in- 
ventory of the respondent’s physical properties and as to the unit 
costs te be applied to labor and material as of December 31, 1924, 
the date certain. The Commission has accepted, therefore, the 
figures set forth in the record for the above items. Included are 
varied percentages for direct overheads which are separate and 
distinct from certain allowances which later appear for general 
overheads; and still further, a contractor’s fee of 10 per cent 


applied to labor on pipe lines and buildings and material in build- 
ings is set forth. The actual estimated percentages for said di- 
rect overheads and contractor’s profit are as follows: [Table 
omitted. } 

Very reasonable structural unit costs have been used and the 
direct overheads employed appear proper in this case but they 
will in no way stand as a criterion where the conditions are other- 


wise. 

[4] The amount of working capital which the company 
claims should be allocated to nonordinance towns as of December 
31, 1926, shown on Exhibit No. 90, is $560,549. The term 
working capital as here used embraces materials and supplies but 
in light of the total value of the property the sum is too high. 
Five per cent appears fair and reasonable and has been employed 
by the Commission in fixing the tentative valuation. 

[5] Ample allowance is made herein for interest during con- 
struction but nothing has been added thereto for bond discount 
P.U.R.1929A, 
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or brokerage as such; the fair cost of financing does not demand 
it. In estimating the cost of reproduction of this plant the Com- 
mission will not penalize consumers on an imaginary ground of 
poor credit of the Logan Company. 

The testimony and exhibits, introduced in behalf of the com- 
pany through witnesses Hill, Hamilton, Euler, Robb, Elmer, 
Harris, and McKee relative to the inclusion of a specific per- 
centage for the difference between the par value of stocks and 
bonds of the utility and the amount of money which would be 
realized from their sale, do not present evidence which impress 
the Commission with any necessity for dealing with the subject 
in a manner different from that employed in similar cases hereto- 
fore decided by this body. 

In view of what is shown concerning conditions of the money 
market, present hazards of natural gas companies, likelihood of 
depletion of supply, and the actual ability of Ohio gas companies 
to attract capital as of the date of reproduction, no other position 
is tenable. There is nothing out of which to construct a figure 
which could or should be applied to bond discount and, moreover, 
it may be noted that the Logan Gas Company possesses no funded 
debt. Nor does proof of cost of brokerage exist upon which an al- 
lowance can be properly predicated. The cost of financing in this 
case is fully cared for in the charge to capital account of necessary 
interest during the reproduction period; beyond this the consum- 
ing public should not be assessed. 

[6] On the subject of going concern value, for which the com- 
pany claims the amount of $2,259,816 should be included in the 
base used for rate-making purposes, the Commission, taking into 
consideration all the evidence relating to the matter and accepting 
as the law— 

“That there is an element of value in an assembled and estab- 
lished plant, doing business and earning money, over one not thus 
advanced, is self-evident. This element of value is a property 
right, and should be considered in determining the value of the 
property, upon which the owner has a right to make a fair return 
when the same is privately owned although dedicated to public 
use. . . .” Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 
P.U.R.1929A. 
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59 L. ed. 1244, P.U.R.1915D, 577, 584, 35 Sup. Ct. Rep. 811, 
and also—“That ‘going concern,’ a live plant distinguished from 
a dead one, should be taken into consideration in fixing the rate 
base of the utility.” Cincinnati v. Public Utilities Commission, 
113 Ohio St. 259, P.U.R.1925E, 432, 458, 148 N. E. 817, finds 
upon careful analysis of this element that because— 

(a) The going concern value in the property has been duly 
considered and recognized and is reflected within the items com- 
posing said valuation and the allowances for overheads and in- 
tangibles, and is fairly, reasonably, and truly reflected and shown 
thereby ; 

(b) Of the absence of any showing that the stockholders have 
suffered any sacrifice in the development of the business of the 
company for which they have not been recompensed by the rates 
charged to public; 

(ec) Of the lack of competition due to the practically monop- 
olistic conditions under which gas companies operate in the 
state of Ohio, and 

(d) Of the clear duty of the Commission to include in its 
valuation only those elements which are manifestly fair both to 
the utility and to the consumer, no additional allowance is neces- 
sary. 

The Commission in making the valuation of the property has 
adopted unit costs which reflect the existence of a live plant and, 
in addition, has made substantial allowance for organization, in- 
terest, engineering, law expenditures, taxes, general expenses dur- 
ing construction, working capital and contingencies and omissions 
as well, and is convinced that the total is not less than its actual 
value as a going concern. See Hardin-Wyandot Lighting Co. v. 
Public Utilities Commission, 118 Ohio St. —, P.U.R.1928D, 
560, 162 N. E. 262. 

[7] The company through gas and oil leases holds 925,075.22 
acres of land under much of which there may or may not be 
natural gas. As implied in the foregoing statement, it is not 
seized in fee of any of this acreage but by the terms of the said 
instruments possesses the exclusive rights for some years, pro- 
viding a given rental is paid to the owners thereof at specified 
P.U.R.1929A, 
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times, to enter upon the premises and test for gas and oil and to 
remove them if they are discovered. The lessee may, of course, 
surrender these options to search for mineral deposits whenever 
it pleases and thereby terminate its obligation to pay further 
rent. There is a wide divergence of opinion between respondent 
and protestants as to the actual ownership of—or title to—the gas 
in the ground but the Commission does not deem itself called up- 
on to determine the issue since the matter of allowance for lease- 
holds does not turn on this point. 

The respondent claims a valuation of $14,000,000 for these 
leaseholds, classifying them as follows: (Company’s Exhibit 
No. 80, p. 2.) 


Acres. Value. 
Se © adcasiuaes neiutcindsadtasveasescceoes 75,541.56 $4,453,334.00 


ChROs F on ccpecccccccccccecccccccccccccesoses 119,759.71 $6,240,757.00 
156,517.45 $2,106,774.00 
533,256.49 $1,199,135.00 

“Class No. 1 is leases of tracts of land having producing gas 
wells drilled thereon from which gas is being furnished to the 
public.” 

“Class No. 2 is leases of tracts of land proved by actual de- 
velopments and operations in the immediate vicinity thereof to 
be good gas-producing lands but which do not have any producing 
wells drilled thereon.” 

“Class No. 3 is leases of tracts of land shown by surrounding 
or neighboring developments or operations, geological considera- 
tions, ete., tv be reasonably certain to be good gas lands, at least 
as to large portions thereof, but not yet demonstrated to be such 


by actual drilling.” 


“Class No. 4 is leases of tracts of land situate within the areas 
of territory where gas lands are known or assumed to exist from 
general geological conditions, but which are so remote from actual 
gas-producing wells or territory that they are merely prospective 


gas lands.” 

[8] At the net cost of $251,005.78 the respondent has ac- 
quired rights in these lands which it now values in millions main- 
taining that existing consumers should pay a return on the alleged 


present market value thereof. In all fairness to both the company 
P.U.R.1929A, 
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and the affected public this is a proposition which demands close 
scrutiny on the part of the regulatory body. Granting that a 
forwarding-looking policy is commendable and that a future sup- 
ply of gas should be assured, if possible, common sense alone 
would seemingly deny any public service company the right to 
pyramid its reserve holdings at will and compel current users of 
a commodity to assume the financial burden entailed when it is 
certain that little, if any, of the additional acreage will ever bene- 
fit them. 

The legislature in authorizing the Commission to ascertain and 
report the value of the property of utility companies meant to 
forestall the inclusion of such properties when it provided in § 
499-9 that— 

“The Commission shall prescribe the details of the inventory 
of the property of each public utility or railroad in the state; and 
such inventory shall include all the kinds and classes of property, 
with the value of each, owned by each public utility or railroad, 
used and useful for the service and convenience of the public.” 

Were no such rule to be applied, natural gas companies could, 
at the expense of a few thousand dollars, justify any rate. 

The matter, therefore, resolves itself first into the question, 
are these leaseholds in whole or in part used and useful for the 
service and convenience of the public ? 

The record reveals the fact that the producing wells of the 
Logan Gas Company are yielding a satisfactory volume of natu- 
ral gas and their depletion is not imminent. The estimated capac- 
ity accepted by the Commission is recognition of anticipated life 
for at least the duration of the period for which such rates, as are 
found herein to be just and reasonable shall be in force and effect. 

In no judicial scnse can this Commission in good conscience 
find that the leases, or one cubic foot of the gas which may be 
under the leased acreage, in Classes 2, 3, and 4 are or is “used 
and useful” as that term is contemplated by statute. Merely be- 
cause a company invests prudently and that which is acquired 
may become used and useful does not presently make it so. That 
the company’s wells are draining any part of these lands is too 
problematical to cause the said classes to be considered by the 


Commission as being even useful. Nothing can be granted here- 
P.U.R.1929A, 
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in as value of or investment in those leaseholds for rate-making 
purposes. 

Class No. 1, being leases of tracks of land having producing 
gas wells drilled thereon from which gas is being furnished to 
the public, may be termed “used and useful.” The proved field is 
being drained of its resources for public consumption and the 
integrity of the flowing wells is maintained in setting up these 
lands as a barrier against direct encroachments. 

[9-11] No exchange value is established for the leasehold 
acreage. The record in the case reveals the fact that there exists 
no market; witnesses Webber, Ewing, Meals, Gregory, and Pope 
each named a value for the different classes of leased land be- 
lieved to be the consideration which would pass from a willing 
buyer to a willing seller but they did not establish anything seri- 
ously suggestive of an open market. Their methods of arriving 
at a conclusion may easily be criticised. These witnesses are all 
interested in the natural gas business and are very well informed 
men but it is only reasonable to suppose that their connections 
lead to them to regard highly all properties similar to those pos- 
sessed by their own companies. In the absence of a market for 
leases which indicates a definite sale price the Commission is not 
convinced that the judgment of these men is unbiased since some 
of the issues involved here may be of importance to themselves. 
One cannot overlook the failure of those testifying to do more 
than propose the idea of selling the gas, which might be obtained, 
to industrial users. If there really were a demand for natural 
gas on the part of independent industries which would create a 
market value such as the respondent claims, thousands of acres 
of promising unleased and undeveloped land would have been 
leased and developed long ago. There are yet many unclaimed 
and untested fields in the state of Ohio to which those interested 
may turn and this may in a measure account for the nonexistence 
of a leasehold mart. Considering the location of this land and its 
use in the public service it is almost inconceivable that a market 
price can be determined which will not be based upon the rate 
at which the Logan Gas Company is selling gas to the public. 
That the rate cannot be made to depend upon exchange value 


which in turn depends upon the rate is the law through a long 
P.U.R.1929A, 
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list of supporting cases. Because of uncertainty and speculation, 
the only logical conclusion at which the Commission arrives in 
the face of the record and the law is that the fair value in pur- 
view of § 614-23 of the Ohio General Code, should be the cost of 
said Class No. 1 allocated to nonordinance towns, or $7,880.62, 
and the same hereby is allowed. Even though a market value 
were established by the evidence in the case the Commission is of 
the opinion that the actual cost of these leases to the company is 
the only one which should be used for rate-making purposes since 
it is eminently fair to both the public service company and its 
consumers; to proceed upon any other basis is to accept figures 
which are indeed speculative and unsound. 

[12] Certain advantages apparently accrue to the Logan Com- 
pany in having the gasoline extracted which is contained in the 
gas when it comes from the wells. Witnesses Hill and Welker 
testified that some loss is prevented by such extraction. The 
Commission does not question the weight of this evidence. Each 
year approximately two million gallons of gasoline are produced 
in this manner and the volume of the gas is naturally reduced 
proportionately not only due to the extracted product itself but 
to losses occasioned by the process employed. A corporation 
known as the Preston Oil Company which has the same officers 
as the Logan Gas Company and is commonly owned, does the 
actual work of removing the gasoline. A contract exists between 
the Logan Company and its extracting subsidiary by the terms 
of which the Preston Oil Company is to receive all of the prof- 
its resulting from the extracting. Although none of these profits 
are turned over to the Logan Company it is maintained that it 
is sufficiently compensated by the improved condition of the gas. 
This Commission in determining whether or not the stockholders 
of the Logan Gas Company are receiving a fair return on the 
property holds that it may consider what the arrangement really 
profits them. The companies having the same stockholders, we 
find that the net profit on the sale of the gasoline should be in- 
cluded in the revenues of the respondent. In 1923 the net earn- 
ings were $238,111.77; in 1924, $165,815.61; in 1925, $163,- 
810.87 and in 1926, $152,678.51. 


[13] A working agreement is observed by the Logan Gas Com- 
P.U.R.1929A. 16 
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pany and The Preston Oil Company by the terms of which the 
former is required to turn over to the latter all oil wells dis- 
covered in the course of drilling for gas and the latter as consid- 
eration therefor turns over to the former all gas wells found by it 
in its search for oil. The Commission cannot determine accurate- 
ly, from the meager evidence on the subject, whether the respond- 
ent has gained or lost pecuniarily in these transactions but since 
the contract bears marks of being sensible and reciprocally ac- 
commodating the result will be accepted as a stand-off. 

[14] The cost of drilling dry holes must be taken care of 
either in operating expense or in capitalization. It has been in- 
cluded as a capital expenditure by the respondent and the Com- 
mission will do likewise since there is little difference in the cost 
to the consumer in the two methods. 


a 


[15] For general overheads 7 per cent is used. Nothing is 
included in this percentage for contingencies and omissions be- 
cause those items are covered in the direct overheads under the 
title “Incomplete Inventory” on material and “Contingencies” 


on labor. 

The company claims as the cost of reproduction of all its prop- 
erties, less depreciation, as of December 31, 1924, $49,221,861. 
This figure is of no moment in the present case and the Commis- 
sion merely quotes it, making no finding in regard thereto. 
Through Exhibit 90 the rate base contended for is divided thus: 
Ordinance group $18,829,451 
Nonordinance group 25,355,144 
Wholesale group 6,203,527 

The cities of Chillicothe and Newark later passed ordinances 
providing for natural gas rates and the Logan Company accepted 
them. On that account the value of those properties must be 
deducted from the nonordinance allocation and added to the ordi- 
nance group. The sum which should be allotted to nonordinance 
towns, according to the respondent, appears to be approximately 
Twenty million five hundred thousand dollars. This statement 
is only made by way of explanation and the amount is not 
adopted by this body. 

The Commission, being fully advised in the premises. finds 
that the following is the true and correct tentative valuation of 
P.U.R.1929A, 
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the properties of the Logan Gas Company to be considered for 
rate-making purposes, together with the necessary allocations to 
nonordinance towns and surrounding territory, as of December 
31, 1924: [Allocation table omitted. ] 

Total, $10,769,077.04. 

It is, therefore, ordered, That notice of such valuation so 
placed upon said property be transmitted by registered letter to 
the said Logan Gas Company and to the mayors of the various 
cities and villages herein enumerated ; all as provided for under § 
499-12 of the General Code of Ohio. It is further ordered, that 
all inventories, valuations, transcripts, and exhibits be filed and 
considered as a part of the record herein. It is further ordered, 
that the Commission reserve the right, in the event it shall de- 
termine the aforesaid inventory to be incomplete and inaccurate, 
or that said valuation is incorrect to make such changes therein 
as may be necessary before said tentative valuation shall become 
final. 





WISCONSIN RAILROAD COMMISSION, 


RE CITY WATER COMPANY OF MARINETTE. 
[U-3540.] 


RE CITY WATER WORKS COMPANY OF MERRILL. 
[U-3541.] 


Return — Operating expenses — Cost of overhead service by afjili- 
ated company. 

A contract for overhead services to a local operating utility by an 
affiliated construction company dividing the cost of actual services per- 
formed for the former by the actual cost of construction performed for 
all subsidiary water companies controlled by the holding company, not 
to exceed 15 per cent of the actual cost of construction which was per- 
formed under the contract, was approved in view of the fact that the 
construction company was incorporated solely for service and conven- 
ience in allocating expenses between various local subsidiaries and not 
for profit. 

[June 19, 1928.] 


INVESTIGATION on motion of the Commission into the reason- 
P.U.R.1929A. 
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ableness of charges to fixed capital on books of various water 
companies; contracts for such payments approved. 


By the Commission: This decision and order is, in effect, 
supplementary to the Commission’s order, in the above entitled 
matters, dated July 19, 1927. 

The cases originally arose from facts disclosed by inspections 
of the accounting records of the City Water Company of Mar- 
inette made on July 23, 1926, and of the accounting records of 
the City Water Works Company of Merrill, Wisconsin, on Sep- 
tember 2, 1926. It was shown that all construction work for these 
companies is performed nominally by the American Construction 
& Securities Company and the stock of construction and repair 
materials, maintained at the plants of these companies, is owned 
by that company. Prior to January 1, 1927, when any con- 
struction work was performed or materials used, the charge to 
these companies made therefor by the construction company in- 
cluded an amount equal to 15 per cent of the direct cost of the 
work performed and materials used. 

The water companies involved in this case, as well as the 
American Construction & Securities Company, are controlled 
by the American Water Works & Electric Company. The 15 per 
cent, which was added to the cost of construction work performed 
for and materials furnished to these water companies by the 
construction company, was in accordance with the terms of con- 
tracts which these companies had entered into and, it is claimed, 
was intended to reimburse the construction company for services 
which it performed for the water companies. The records did 
not disclose any information relative to the nature or amount of 
these services and consequently there was nothing in evidence 
to substantiate the reasonableness of the amount added as the 
cost of such services. 

Therefore, the Commission, on February 28, 1927, issued, on 
its own motion, notices of investigation of these matters, and a 
joint hearing was held at Madison on March 23, 1927. 

The testimony at this first hearing developed the fact that 
the construction company had no record to show the specific 
expenses incurred in rendering the services of an overhead 


nature. There was, therefore, nothing in the testimony on which 
P.U R.1929A. 
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to base an opinion as to the reasonableness of the 15 per cent 


charge. 

It was the opinion of the Commission, expressed in its decision 
of July 19, 1927, that the mere existence of a contract between 
these companies did not alone justify approval of charges made 
in accordance with the terms thereof, since none of these com- 
panies are free agents but are under the control of the American 
Water Works & Electric Company; that the charges for these 
overhead services, in order to be considered reasonable, should 
bear a close relation to the cost of performing them; and that 
all charges of this nature should be substantiated by evidence 
showing the specific services for which the charges are made and 
the construction projects which make them necessary. Accord- 
ingly the companies were directed to discontinue the practice of 
including in charges to capital accounts, as representative of the 
overhead costs, a fixed percentage of the direct cost to American 
Construction & Securities Company of construction work charge- 
able to capital accounts. The order of July 19, 1927, also pro- 
vided that if City Water Company of Marinette and City Water 
Works Company of Merrill wished to substitute for their then 
practice some method of charging overhead expense in conformity 
with the general requirements set forth in the decision, such 
method should be submitted to the Commission for approval or 
modification. 

Under date of December 5, 1927, the two companies submitted 
copies of new contracts entered into with American Construction 
& Securities Company, effective January 1, 1927. Hearing was 
held May 3, 1928, at Madison. Two appearances were entered: 
C. H. Dickey, attorney for American Construction & Securities 
Company, and L. M. Everet, city attorney of Marinette. 

The new contracts, which are alike in all respects, differ chiefly 
from the former contracts in providing that the percentage charge 
for the overhead services in connection with additions and better- 
ments shall be determined by dividing the cost of these services 
performed by the construction company by the actual cost of 
construction work performed for all subsidiary water companies 
operated and controlled by American Water Works & Electric 


Company, Incorporated, for the preceding year, except that in 
P.U.R.1929A. 
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no case shall the charge for overhead exceed fifteen per cent of 
the actual cost of the construction work performed under the 
contracts. Under the new contracts this percentage, for 1927, 
was 10; according to the testimony given at the hearing of May 
3, 1928, the charge for 1928 is to be 9 per cent. 

A review of the contracts and of the testimony taken leads us 
to the opinion that the present arrangement, while it is not as 
satisfactory as it would be if the construction company’s accounts 
permitted analysis of specific overhead costs to the individual 
plants in the system, is a method reasonably equitable and should 
be approved. 

Furthermore, there was direct testimony submitted that 
American Construction and Securities Company was not con- 
ceived and organized as a profit-making venture but merely as a 
convenient instrument for simplifying the accounting problems 
of American Water Works & Electric Company, and that the 
present contracts contemplate the operation of the construction 
company at cost and without profit. 





INDIANA PUBLIC SERVICE COMMISSION. 


RE COMMONWEALTH TELEPHONE CORPORATION. 
[No. 9357.] 


Valuation — Discrepancy of estimates. 

1. An estimate of value by the Commission’s engineer of $35,099 
on utility property showing a book value of $28,439.76 and a tax value 
of $16,560 was accepted only for purposes of calculating the rate of 
return to be yielded by the proposed rate, but was not given further 
weight in view of the unexplained discrepancy between the figures, p. 248. 

Depreciation — Percentage allowed — Telephone company. 

2. Proposed allowance of 5 per cent for depreciation was modified 
to 4 per cent, p. 248. 

Return — Percentage allowed — Telephone company. 

3. Rates yielding a rate of return of slightly less than 7 per cent 
on telephone property were held to be reasonable, p. 248. 


[June 29, 1928.] 


AppuicaTion by telephone utility for authority to increase 


rates; rates adjusted. 
: P.U.R.1929A. 








RE COMMONWEALTH TELEPH. CORP. 


Appearance: L. C. Loughry, for petitioner. 


Harmon, Commissioner: On the 11th day of May, 1928, 
petitioner filed its petition herein, in words and figures fol- 
lowing, to-wit: 

“Commonwealth Telephone Corporation represents and shows 
that it is a corporation organized under and by virtue of the 
laws of the state of Indiana, and is a public utility within the 
purview of the Shively-Spencer Utility Commission Act. 

“Petitioner further represents and shows that among others, 
it owns and operates telephone exchanges at Cicero and Deming, 
Indiana, serving approximately three hundred fifty subscribers ; 
that an appraisal of the telephone property of your petitioner 
used and useful in serving subscribers in and around its Cicero 
and Deming exchange areas was made by the engineering depart- 
ment of your Commission as of September 1, 1927, and is as 
follows: 


Cost of reproduction $41,534 
Present value 30,946 
“That said appraisal figures do not include any allowance for 
going value or working cash capital; that since the date of said 
appraisal your petitioner has been engaged in the rehabilitation 
of its property in its Cicero and Deming exchange areas. 
“Your petitioner further represents and shows that its present 
rates for service at Cicero and Deming are as follows: 
Per Month. 
Class of Service. . Net. 
Single line business a $2.00 
Party line business a 1.75 
Single line residence 2. ° 1.75 
Party line rural ‘ 1.50 


Extension phone . 75 
Extension bell . 10 


Bills paid on or before the 15th day of the second month of the quarter 
in which service is rendered, the net rate to be charged; otherwise the gross 
rate to be charged. 

“Petitioner further represents and alleges that its present rates 
for service at Cicero and Deming are insufficient, unreasonable, 
and inadequate to yield petitioner a fair return upon the fair 
value of its property dedicated to public use at said exchanges 


and to provide for depreciation. 
P.U.R.1929A. 
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“Wherefore, petitioner, Commonwealth Telephone Corpora- 
tion, prays your Honorable Body that after such investigation 
and hearing as the Commission may deem necessary, that it may 
be granted authority to place in effect and charge and collect at 
its Cicero and Deming exchanges rates that will yield petitioner 
a fair return upon the fair value of its property dedicated to 
public use.” 

The said cause was set for hearing on Monday, June 4, 1928, 
at the court house at Noblesville, Indiana, at 10 o’clock A. M. 
of said date, and due and legal notice by publication and other- 
wise was given of the time and place of such hearing to all in- 
terested persons. 

[1] It was shown by the appraisal of the engineering depart- 
ment of the Public Service Commission that the value, includ- 
ing going value and working capital, of the property on which 
petitioner was entitled to earn a return, was $35,099. This 
value is not accepted by this Commission, but is simply used 
for the purpose of making a computation of rates herein. The 
reason the value is not determined is because the annual report 
of this utility filed on September 30, 1927, shows the book value 
of the utility to be $28,439.76; and valuation for taxes to be 
$16,560. There may be a good reason for the discrepancy, but 
enough question is raised in the mind of the hearing Commis- 
sioner to call specific attention to these startling differences. 
Were it possible for the Commission to make any reduction in 
this appraisal of its own volition without entirely disregarding 
the evidence offered, this seems to be a case in which this should 
be done. 

[2] In the instant case petitioner asked that the Commission 
set up a depreciation of 5 per cent. This figure the Commission 
regards as too high, and instead will fix a figure of 4 per cent 
on depreciable property amounting to $29,257. 

[3] The petitioner also asked for an 8 per cent return. This 
figure is also too high in the opinion of the hearing Commission- 
er, 7 per cent under the circumstances in this case being all that 
could reasonably be justified. 


The cost of the Commission’s appraisal covering the property 
P.U.R.1929A. 
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of the Commonwealth Telephone Corporation at Cicero and 
Deming, Westfield, Jolietville, and Windfall, Indiana, has been 
divided among the several exchanges and $36.75 of the cost of 
such appraisal has been allowed to each particular exchange. 
With this explanation it would seem that the requirements of 
the Cicero and Deming exchanges are set forth in the following 
tabulation, together with the revenues necessary to meet them: 


For Seven 
Requirements. Months Period. Projected. 
Operating expenses without depreciation $3,033.38 $5,188.88 
Commission’s appraisal 
Depreciation 4 per cent of $29,257 
7 per cent return on $35,099 


Total requirements 


Revenues. 
Exchange service—proposed rates 
Toll—year 1927 
Miscellaneous 





Less than requirements $583.07 


It will be noted that the revenues produce $583.07 less than 
a 7 per cent return on $35,099. However, the Commission feels 
that the return is adequate on the investment on which the utility 
is entitled. to a return, taking into consideration all of the ele 
ments hereinabove referred to. 

It is therefore ordered by the Public Service Commission of 
Indiana that petitioner be and it is hereby authorized to put 
into effect and charge the following rates, towit: 


Per Month. 

Classification of Service. " Net. 
Private line, business 2. $2.75 
Party line, business ; 2.25 
Private line, residence, town ‘ 2.00 
Party line, residence, town : 1.75 
Party line, residence, rural 68 1.50 
Party line, residence, rural (owns own phone) , 1,25 
Lodges d 1.50 


Extensions d 75 
10 


Bills in town shall be payable monthly. Bills in rural districts shall be 
payable quarterly. If bills are paid on or before the 15th of the month for 
which bill is rendered the net rate shall apply, otherwise the gross rate to 
apply. If bills payable quarterly are paid on or before the 15th of the 
second month of the quarter for which bill is rendered, the net rate to apply, 
otherwise the gross rate to apply. 


It is further ordered that the above rates shall be and become 
P.U.R.1929A. 
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effective upon the filing by petitioner with the tariff department 
of this Commission and shall post and keep posted in its office 
in full view of the public during the entire period in which such 
schedule is in effect, a printed or typewritten copy of the sched- 
ule of rates hereinbefore prescribed; and the payment by the 
utility of the sum of $3.04; costs occasioned by the filing and 
giving of notice in this cause, the said sum to be paid to the 
state of Indiana through the secretary of this Commission. 


Singleton, Ellis, McIntosh, concur; McCardle, absent. 





INDIANA PUBLIC SERVICE COMMISSION, 


ESCHELMAN & SONS 
v. 
CLEVELAND, CINCINNATI, CHICAGO & ST. LOUIS 
RAILWAY COMPANY. 


[No. 7279.] 


Reparation — State-wide rate adjustment — Railroads, 

Reparation does not necessarily follow where rates are reduced as 
the result of a state-wide rate readjustment, and where there is no 
evidence that the specific rates under which the charges were made 
were not of themselves unreasonable or unlawful, reparation will be 
denied. 


[June 15, 1928.] 
Perition for award, of reparation; denied. 


By the Commission: This proceeding comes on upon com- 
plaint of Eschelman & Sons and attacks the rates on sand and 
gravel, carloads, from Terre Haute, Indiana to St. Marys of the 
Woods, Indiana. Reparation is sought. 

By order under the above docket number approved November 
16, 1923, the matter was dismissed because of lack of jurisdic- 
tion under a decree of the United States District Court, dated 
June 1922. Said decree contained certain provisions with re- 
spect to its application as set forth in the order. Subsequently, 
P.U.R.1929A. 
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on December 21, 1923, the Commission vacated said order of 
November 16, 1923, and thereafter set the proceedings for fur- 
ther hearing. Said hearing was had on July 8, 1926. 

The evidence consisted of statement of rates, including those 
applicable to shipments of sand and gravel from Terre Haute 
to St. Marys of the Woods, during the period June 24, 1918 to 
July 1, 1922, and rates applicable to like traffic in adjacent 
territory. It shows a variety of rates and the general chaotic 
condition of rates on this commodity at time of shipment. 

It further shows a rate voluntarily established by carrier of 
29 cents a net ton in effect on June 24, 1918. This rate was in- 
creased under D. G. R. Order No. 28 to 50 cents and on March 
15, 1921 to 70 cents by order of the Interstate Commerce Com- 
mission under Order No. 11894. The 29-cent rate voluntarily 
established by the carriers appears to be reasonably low and the 
increases referred to, and including the 70-cent rate complained 
of, were fixed by the U. S. Railroad Administration and the 
Interstate Commerce Commission and not voluntarily by the de- 
fendants. These increases were somewhat out of proportion to 
the increases accorded many other commodities, giving due con- 
sideration to its low grade and the excessive increases were 
placed upon this traffic to discourage the movement during the 
war period and to secure an ample supply of coal-carrying equip- 
ment and for reasons which are obvious. 

Immediately following the conclusion of the war, resumption 
of construction and road building on a large scale directed the 
attention of traffic officials and others interested in transportation 
of this commodity to the excessive rates and particularly to the 
chaotic condition of the rate structure. Conferences between 
shippers and carriers with representation by members of the 
Commission’s staff resulted in substantial reductions effective 
during the month of November, 1921. 

Numerous conferences and formal proceedings before the Com- 
mission and jointly with the Interstate Commerce Commission 
have resulted in a general readjustment of the rates on sand, 
gravel, crushed stone, and agricultural limestone in the territory, 
and including some increases. 

The rate under attack is that fixed by the U. S. Railroad Ad- 
P.U.R.1929A. 
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ministration and as changed by the Interstate Commerce Com- 
mission in a general proceeding, and the rate now in effect re- 
flects the changed transportation conditions following the close 
of the war and the general readjustment of rates on this com- 
modity in central territory. It is slightly below the minimum 
rate provided in the Indiana scale recently promulgated by the 
Commission. 

The rate voluntarily established by defendant is not under 
attack. There is no showing that the rate is unreasonable in 
and of itself. There is no evidence of discrimination. . Com- 
plainant does not ask for rates for the future and the issues are 
clearly defined as a matter of reparation. The Commission has 
held that reparation does not necessarily follow where rates are 
reduced as the result of a state wide readjustment. We find that 
the rates charged were not unreasonable or unlawful and that 
reparation should be denied. 


Ellis, Harmon, McCardle, concur. 





FLORIDA SUPREME COURT. 


STATE EX REL. A. S. WELLS et al. 


Vv. 
WESTERN UNION TELEGRAPH COMPANY, 
(— Fla. —, 118 So. 478.) 


Commissions — Jurisdiction over telegraph company. 

1. Sections 4393 to 4420, inclusive, of the Revised General Statutes 
of Florida, clothe the Railroad Commissioners with power to regulate 
telegraph companies, provided always that such regulation be fair, 
just, reasonable, and sufficient, and reasonably necessary for the pub- 
lic convenience, and not unjustly burdensome to the company, p. 254. 

Appeal and review — Jurisdiction of appellate court — Service ques- 
tions — Telegraph company. 

2. Whether or not the regulation or the service required is fair, 
just, reasonable, and sufficient, and reasonably necessary for the public 
coaverience, and not unjustly burdensome to the company, must be 
determined by the facts in the particular case, and is subject to review 
by the courts, p 254. 

P.U.R.1929A. 
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Constitutional law — Police powers — Regulation of public service 
corporation. 

3. Corporations performing a public or quasi public service may, 
under the police power of the state, be regulated in the interest of 
public convenience and necessity. Such regulation must, however, bear 
reference to the comfort, safety, and welfare of society; it must not 
conflict with the provisions of the corporate charter, or under the guise 
of regulation take from the corporation any of the essential rights and 
privileges which its charter confers, p. 255. 

Telegraphs — Nature of service — Regulation. 

4. By the very nature of the subject-matter of regulation, tele- 
graph companies cannot be regulated by the same rule, mode, or pre- 
scription that railroads and other common carriers are regulated, p. 255. 


Commissions — Statutory powers — Jurisdiction — Telegraph com- 
pany. 

5. The powers of the Railroad Commissioners are restricted to 
those conferred by the express terms of the statute, or those which 
may be reasonably implied from such express terms, p. 255. 

Commissions — Jurisdiction — Statutory powers — Telegraph com- 
pany. 

6. In construing statutes defining the powers and duties of admin- 
istrative boards or Commissions, the power sought to be exercised must 
be made to affirmatively appear, before it can be legally exercised, p. 255. 

Service — Powers of — Commissions — Authority over telegraph 
station — Statutes. 

7. In the matter of installing telegraph stations, the statute (§ 
4406, Revised General Statutes of Florida) in effect provides that the 
Railroad Commissioners shall have power to require their installation 
and maintenance, where reasonably necessary for public convenience, 
if not justly burdensome to the company. There is nothing in the 
statute which authorizes the Commission to point out the exact loca- 
tion or point in the community where the telegraph station shall be 
located, or to require the removal of such station from one location in 
the community to another, p. 255. 


{August 1, 1928.] 
Headnotes by the Court. 


En banc. Manpamvus proceedings by the state on relation 
of the Railroad Commissioners of Florida against the Western 
Union Telegraph Company; motion to quash alternative writ 
granted. 

Appearances: Theodore T. Turnbull, of Monticello, for rela- 
tors; John E. & Julian Hartridge, of Jacksonville, Loftin, 
Stokes & Calkins, of Miami, Francis R. Stark and R. H. Over- 


baugh, both of New York city, for respondent. 
P.U.R.1929A. 
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Terrell, J.: This is a proceeding by mandamus on the part 
of the Railroad Commissioners of Florida to require the Western 
Union Telegraph Company, a corporation, to install and op- 
erate a telegraph station in the town of Apopka for the receipt 
and dispatch of commercial telegraph messages. The material 
part or command of the alternative writ is as follows: 

“To install and put into practical operation at Apopka, in the 
state of Florida, in or near the business center of such city, a 
conveniently located telegraph office for the receipt and dis- 
patch of commercial telegraph messages to and from said city 
and maintain the same in operation during reasonable hours, and 
until further order of the Railroad Commission.” 

There was a motion to quash the alternative writ, predicated 
on the following grounds: 

(1) There is no valid statute giving the Railroad Commis- 
sion power to require the installation of a telegraphic station. 

(2) Even if the statute gives the Railroad Commissioners 
power to compel the installation of a station in a given locality, 
it does not give them the power to designate the location in such 
locality, as they attempt to do in the case at bar, by requiring 
the respondent to install a station in or near the business center 
of Apopka, Fla. 

(3) That the Railroad Commission under no circumstances 
has the power to require the removal of a telegraphic station 
from one location to another location in the same town. 

[1, 2] Relators are proceeding under the provisions of Chap. 
6525, Acts of 1913 (§§ 4393 to 4420, inclusive, of the Revised 
General Statutes of Florida). Inspection of these provisions of 
the law can leave no doubt that the Railroad Commission is 
clothed with power to regulate telegraph companies. It is also 
manifest what such regulation can under no circumstances be 
merged into control or operation, but by the very terms of the 
statute must be “fair, just, reasonable, and sufficient,” and must 
be “reasonably necessary for the public convenience and not 
unjustly burdensome to the company.” Sections 4395 and 
4406, Revised General Statutes of Florida. Whether or not 
the regulation or the service required is fair, just, reasonable, 


and sufficient, and reasonably necessary for the public conven- 
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ience, and not unjustly burdensome to the company, must be 
determined by facts in the particular case, and is subject to re- 
view by the courts. 

[3] It is well-settled that corporations performing a public 
or quasi public service may, under the police power of the state, 
be regulated in the interest of public convenience and necessity. 
Such regulation must, however, bear reference to the comfort, 
safety, and welfare of society; it must not conflict with the pro- 
visions of the corporate charter, or under the guise of regulation 
take from the corporation any of the essential rights and priv- 
ileges which its charter confers. They must be police regulations 
in fact, and not amendments of the charter in curtailment of its 
corporate franchise. Cooley’s Constitutional Limitations (6th 
Ed.) 810. 

[4] By the very nature of the subject-matter of regulation, 
telegraph companies cannot be regulated by the same rule, mode, 
or prescription that railroads and other common carriers are 
regulated. The nature and character of the service performed is 
different, the manner in which it is performed is different, and 
the law regulating its performance is different in many respects. 
In determining whether or not a regulation like that brought 
in question here is reasonable, and not unjustly burdensome to 
the telegraph company, all these differences must be considered. 

[5,6] The powers of the Railroad Commissioners are re- 
stricted to those conferred by the express terms of the statute, or 
those which may be reasonably implied from‘ such express terms. 
State ex rel. Burr v. Jacksonville Terminal Co. 90 Fla. 721, 
P.U.R.1926C, 115, 106 So. 576. So far as we have been able 
to find, the decided tendency of modern decisions, in construing 
statutes defining the powers and duties of administrative boards 
or Commissions, is to hold that the power sought to be exercised 
must be made to affirmatively appear before it can be legally 
exercised. Railroad Comrs. of Oregon v. Oregon R. & Nav. Co. 
17 Or. 65, 19 Pac. 702, 2 L.R.A. 195; 25 R. C. L. 791. 

[7] In the matter of installing telegraph stations, the statute 
(§ 4406, Revised General Statutes of Florida) in effect pro- 


vides that the Railroad Commissioners shall have power to re- 
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quire their installation and maintenance, where reasonably nec- 
essary for public convenience, if not unjustly burdensome to the 
company. There is nothing in the statute which authorizes the 
Commission to point out the exact location or point in the com- 
munity where the telegraph station shall be located, or to require 
the removal of such station from one location in the community 
to another. 

In the instant case the alternative writ shows that respondent 
has an arrangement with the Seaboard Air Line Railway Com- 
pany, whereby all commercial telegraph messages received or 
dispatched at Apopka are handled through the office of said rail- 
way company, by the agent of said railway company, during such 
time as the station of said railway company is kept open. It is 
not alleged that the service so rendered is not ample, and all that 
is reasonably necessary for the public convenience of the com- 
munity served. So far as we are advised, this is the method 
usually adopted in the ordinary community of the size of Apopka 
for handling telegraphic messages. If this was not the rule, it 
would be “unjustly burdensome to the company” to provide tele- 
graphic service to a large majority of such communities. It is 
pointed out in brief of counsel, but this court takes judicial 
knowledge of the fact, that the last census gave Apopka a popula- 
tion of slightly more than 1,000 people. It is not alleged or at- 
tempted to be shown that any peculiar or unusual conditions exist 
at Apopka that would, in the interest of public convenience, de- 
mand additional or different telegraph service from that already 
provided. 

For the reasons announced in this opinion, the motion to quash 
the alternative writ should be and is hereby granted. 


Ellis, Ch. J., and Whitfield, Strum, Brown, and Buford, JJ., 


concur. 
P.U.R.19294, 





